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Supreme Counrt of the Wnited States
Washington, . C.

MEMORANDUM TO THE CHIEF JUSTI

b

Replying to your memorandum of October

o/

postponement

reargument in Cases Nose. 4 and 5 (American

Power & Light Co. Ve

————— ar—

Power & Light Corpe ve S.E.C.) it

to me from the correspondence that the arcument

should not be postponed.




Supreme Court of the Anited States
Washington, . .

CHAMBERS OF

JUSTICE FELIX FRANKFURTER

October 2, 1946

Dear Chief:
Answering your inquiry regarding the deferment of

argument in Electric Power & Light v. S. E. C. in view of

the matters set forth by counsel, I am of the opinion that
the contingencies which might render the case moot through
compliance with the order of the S. E. C. are too remote and
speculative to warrant further postponement. The cases have been
on the docket for several years, and I am of the opinion that
they should be heard as scheduled.

Faithfully yours,

F. F.

The Chief Justice

VC/B(';j\\'\Q\ \:\e(\“ \/\Q CDV(—QS?QAO\BV\(QJ\:\\f&




Supreme Qonrt of the Ynited States
Washington, B. 0.

CHAMBERS OF
JUSTI FRANK MURPHY
SEERa October 9, 1946

Dear Chief Justice,

I have read carefully the correspondence you circulated in
Nos. l; and 5, American Power & Light Co. Ve S. Ee C., and
Electric Power & Light Corp. v. S. E. Ce

I see nothing therein that should change the status of these
cases in any way. Certainly they are not moot merely because new
plans have been submitted to the S. E. Co And T see no valid
reason for postponing argument. It is well that we know the facts
contained in these letters, but we should not delay our proceedings
merely because the petitioners have submitted new plans which may
or may not be acceptable to the S. E. Co It seems to me that the
S. E. C. would do nothing to make these cases moot before our
decision comes down.

It is my view, therefore, that nothing should be done about
this matter and that the cases should be argued and decided as
scheduled,

As you may know, I have a peculiar interest in these cases.
The late Chief Justice assigned them to me for opinion last term,
along with the North American and Engineers Public Service cases,
I had finished most of the work on the Engineers Public Service
and the American Power & Light — Electric Power & Light opinions
and was about ready to circulate them when, unfortunately, the
good Chief Justice died, destroying the necessary quorum. 1
have done additional work on these cases this past summer and
can get them out in short order should the decisions be the same.

With every good wish,

Sincerely,

%

Mr. Chief Justice Vinson

COsieiaal Y iled (ViR G ve&emo\q-”@& Cile
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Memorandum.

Justice Douglas informs that he is

disqualified in these cases.,
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COPY

CAHILL, GORDON, ZACHRY & REINDEL
(Cotton & Franklin)

Sixty-Three Wall Street
New York §

September 23, 1946.

Dear Mr. Chlef Justice:

The case of Electrie Power & Light Corporation v.
Securities and Exchange Commission, which Is No. 5 on the
‘calendar of the Court for the October Term, 19,6, was argued
in November, 1945, but due to the lack of a quorum resulting
from the death of the late Chief Justice Stone, remains unde-
cided. It has been set for reargument on October 1l, 196.

I am counsel for the petitioner in that case, Electric Power &
Light Corporation.

The appeal involves an order issued by the Securities
and Exchenge Commission on August 22, 1942, requiring the dis-
solution of Electric Power & Light Corporation pursuant to
Section 11 of the Public Utility Holding Company Act.

Since the prior argument of the appeal, a plan for
compliance by Electric with that Act was formulated after
lengthy conferences with the staff of the Commission, and was
filed with the Commission. Hearings on the plan have been closed
and the oral argument on the plan before the Commission has been
completed. If the plan is carried out, the appeal in this Court
will become moot. There is enclosed a memorandum outlining the
status of the plan proceeding in this regard.

I have discussed this matter with the Solicitor for
the Commission, who tells me that he has discussed it with
representatives of the Solicitor General's office, and both he
and the Sollcitor General desire argument on October 1lljth. This
is entirely satisfactory to me. :

However, I felt it my duty as an attorney to csll to
the sttention of this Court, before argument, the possibility
that this case may become moot before decision. I am not re-
questing the Court to take any action with respect to postpon-
ing the srgument or otherwise, but I felt that the Court was
entltled to be advised in advence of the argument of the status
of the case in this regard.




Lo

I am sending coples of this letter to the Solicitor
General, the Solicitor for the Commission, and counsel for
American Power & Light Company, the petitioner in the companion
case, No. l4 in the October Term, 191,6.

Respectfully yours,

(Signed) DANIEL JAMES.

Honoreble Frederick M. Vinson,
Chief Justice of the United States,
Supreme Court of the United States,
Washington 13, D. C.

(Enclosure)
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MEMORANDUM September 23, 1946,

Re: Electrlc Power & Light Corporation
V. Securities and E&EEEE§32§3EEIE§10n

No. 5, October Term, 19L6

This appeal involves a decision of the Circuit Court
of Appeals for the Pirst Circuit affirming an order issued by
the Securities and Exchange Commission on August 22, 19,2,
requiring the dissolution of Electric Power & Light Corporation
(herein called Electric) pursuant to Section 11 of the Publie
Utility Holding Company Act of 19%5.

In connectlon with subsequent proceedings before the
Securities and Exchange Commission (SEC Docket No. 5L=139),
a plan for compliance by Electric with Section 1l of the Publie
Utility Holding Company Act was proposed on July 1, 1946, by
Electric and its parent company, Electric Bond and Share
Company, That Plan, as its first paragraph recltes, 1s a
compromise arrived at by the managements of the two proponent
companies in the light of conferences with the staff of the
Commission, : :

The Plan also adverts to the appeal in the Supreme
Court, referred to above, and says that, since the carrying
out of the Plan will render that appeal moot, Electric will
consent to the dismissal of the writ of certiorari or will take
other appropriate steps to terminate the appeal.,

The Plan involves, as one step in its accomplishment,
the formation of & new company, to which are to be transferred
the holdings of Electric in four electric utility subsidilaries
opersting in Arkansas, Louislana and Mississippi. With
respeel to the time when the dissolution appeal will become

moot, Electric has informed the Commission that the appeal
may be dismissed with Eleetric's consent upon the carrying out
of the foregoing step in the Plan, [Ri

: Hearings on the Plan were closed in August, 1946, and
oral argument before the Commission was held on Friday,
September 20th., The Plan awalts declsion by the Commission on
the question of whether it should be approved.

! The program for carrying out the Plan contemplates
that after approval by the Commission, the Plan will be sub-

‘mitted to a United States District Court for enforcement



under the provisions of Section 1ll(e) of the Public Utility
Holding Company Act, It will then be submitted to the pre-
ferred stockholders of Electrie, and under its provisions 1t
will become effective when 60% or more of the outstanding
preferred stock is deposited under the Flan or when declared
effective by the proponents upon the deposit of a smaller
percentage of shares, In that connection, therefore, it is
relevant to point out that & guestion as to the feasibility
of the Plan exlists in the present unsettled state of stock
market conditions, because the major changes in the market

have taken place since the closing of the record in August.

However, the staff of the Commission has agreed in
prineiple with the Plan as a method of complying with the
Public Utility Holding Company Act, inecluding the formation
of the new company and the transfer to it of the electrle
utility subsidiaries in Arkansas, Loulsiana and lMlssissippi,
but the staff has stated that it feels such transfer should
coincide with the taking of the other steps for compliance
which are provided for in the Plan, The statement to the
Commission of the staff's position, as shown by the transeript
of the oral argument before 1t, is set forth in the appendix
to this memorandum. For an understanding of the statement by
Conmission counsel set forth in the appendix, it may be noted
that the ALMNO companies referred to by him are the subsidi-
aries mentioned in thils paragraph, i -

In view of the fact that the Plan was worked out in
the light of conferences with the staff of the Commission
and in view of the staff's agreement in principle with the
Plan, the solution of problems under the Public Utility
Holding Company Act presented by the Plan would seem to have
more than an ordinary chance for approval by the Commission.
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APPENDIX

STATEMENT OF COUNSEL FOR SECURITIES
AND EXCHANGE COMMISSION REGARDING
PLAN COF ELECTRIC POWER & LIGHT CORP~-
ORATION, :

The stalf desires to address itself to only
one aspect of the joint plan filed by Electric and Bond
and Share -- the aspect wﬁich relates to the trangrer of
Electric's interest in its ALMNO subsidiaries; 1.8.,
Arkensas Power & Light Company, Louisians Power &’Light
Company, Mississippi Power & Light Company, and New Or-
léans Public Service, Inc., to a newly organized holding
company, The staff desires to make the following state-
ment :

A We believe that there is nothing in the order of
the Commission directing the dissolution of Electriec which
prevents the creation of a new holding company which would
acquire such of Electric's properties as the Commission found
:ﬁbﬁld constitute a retainable system or systems under the Act
and which would thereafter be disposed of by Electric. For
Exemple, the Commission recently epproved the formation of
& new holding company by American Power & Light Company,
which 1s also under order of dissolution, and permitted the
transfer of securities to the new holding company after find-
ing that the propertlies to be controlled constituted an inte-
grated system, subject to the requirement that American dispose



of the securities of such new holding company within a
period of one year.

Generally speaking, under the applicable stan-
dards of Section 10 of the Aet, such transfers to and ac-
quisitions by such new holding compeny should not be per-
mitted by the Commission unless the properties proposed
to be acquired are found by the Commission to constitute
a utility system or systems retainable by such new hold-
ing company under thp 1nt9gration standards of the Act,
In the Qresent case, however, the stalf of the Commis-
sion, in the light of the reservation or jurisdiction
with respeect to all 11(b)(1) problemsvcontained in the
joint plan, hes no objection to those aspects of the
joint plan which provide for the creation of & new hold-
ing company and the aequisitidn by it of the ALMNO com-
penies prior to a determination of what properties can
ultimately be retained by such holding company under
the integration standards of the Act, Such aequiaitiéns
by the new holding company are to coincide with, are an
integrel part of , and appear to be necessary to facili;
tate and expedite the accomplishment of bther ma jor

steps required by Section 1ll: the separation from conmon
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control with the ALMNO companies of United Gas Corporation
and its subsidiaries, the satisfaction and retirement of
Blectric's preferred stocks with their heavy arrearages,
the dissolution of Electric, ;nd the divestment by Bond

and Share of its interests (present and to be acquired
pursuant to the plan) in Electriec and its subsidiaries,

Iﬁ view of the fact that the joint plan proposes steps
which represent ma jor steps toward compliance with Section
11, we believe that the Commission should conelude that it
is appropriate, as an aid to the expediﬁioua accomplishe-
ment of these steps, to defer its decision as to the status
under Section 11 of the properties proposed to be acquired
by the new company., Under the circumstances and assuming
that the transfer by Electric of ALMNO's securities to a
new holding company as contemplated by the joint plan co-
incides with the taking of the other major steps toward
compliance with Sectlon 11 contemplated by the plan and
notwithstanding that Section 1l problems as to the status
of the new holding company and its subsidiaries remain,

the staff has no objection to the creation of the new hold-

ing company.
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ROOT, BALLANTINE, HARLAN, BUSHBY & PALMER
31 Nasseau Street
New York 5

) September 26, 1946

Honorable Fred M. Vinson, Chief Justice,
Supreme Court of the United States,
Washington, D. C.

Re: American Power & Light Company v. S.E.C.
No. 1l - October Term 1946

Dear Sir:

We have recelved from Daniel James, Esq., counsel for
the appellant in the case of Electric Power & Light Corporation
versus Securities and Exchange Commission, No. 5 on the celendar
of the Court for the October Term, 1946, & copy of the letter of
September 23, 1946, which Mr. James sent to you.

We represent the appellant in the American Power & Light
Compeny case which slso involves an order issued by the Securi-
ties and Exchange Commission on August 22, 1942. That order re-
quired the dissolution of American Power & Light Company pursuant
to Section 11 of the Public Utility Holding Company Act. The case
was argued before this Court in November, 1945, with the Electrie
Power & Light Corporation case, and both are set for reargument
on October 1llith.

Pending the disposition of the appeal Americsn Power &
Light Compeny has filed with the Commission a plen for retirement
of its preferred stocks. No hearings have as yet been held on
the plen. Should the plan be approved by the Commission and by
a District Court the validity of the dissolution order would be-
come moot. Whether or not the plan csn be consummated will not
be known for some months.

We have discussed with counsel for the Securities and
Exchange Commission whether under these circumstances the appeal
should be argued as set. They expressed the view that the legel
questions presented by the appeal should be determined. It 1s,
therefore, our expectation to argue the appeal on October 1lith

as now sefl.

ﬁe are sending coples of this letter to the Solicitor
Genersll, counsel for the Securities snd Exchange Commission and
counsel for Electric Power % Light Corporation.

Respectfully yours,
(Signed) ARTHUR A. BALLANTINE
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The Chief Jusilce
fep Eleotric Power & Light Corporation v,
v ob.0es dous 8 aad 41 Ostebse Tews 104

i T Whe 2

iy dear ¥y, Uhief Justicey _

vaniel James, Eequive, of counsel for Sleotric Fower &
Light Corperstion, hes sent me & copy of his le tter to you
dated Depts li, 1948, Wnile the letter does not request
deferment of the reargument in Elec 3 » & Light Corpe:

%" ecurditlse and txehange commiseion, 40, o, uols temm,
rrettly stales that the Lommission, &fter disoussion
with representatives of the folicitor Uemersl, opposzes defere
ment of that ' t, 1 believe ! sbould au‘o the reasons

why the Commission takes this position.

The reason given by ¥r, James for possibls deferment
of the ergument is his bellef that the case may bacome moot
vefore decision through ulmu&mﬂm Hlectrie
Power & Light Corporation with contested dissolution
order of the Commission, As indicated ia mumg:n
memorandum, the Comuission belleves that this possibility
is at best an uncertain one., The carryiag out of the pl
of Elsetric Power & Light Corporsation, now pending
the Commission, is con ent upon resclution favorable o
the proponent compsnies, both by the Commisslon and by aay
review: eourt, of objestions which have been vigorously
urged by public security holders and, in additlon, sa the
%umom. upon & returs of stock market cone
ditions comparable to those existing on July 1, 1948, when
the plan was filed, It would seem that Flectric itsell does
not regard the possidility of voluntary gonpliance as sulfie
elently certaln $o warrant diesissal of 1ts petition for a

Cwrit of sertiorari, ’

¥ore fundsmentally, 1t 1s our view that even & very good
poesibility of voluntery complisnce with a contested order
under Jection 11{®) of the Publie Utility Hel Company Act
would not warrant permitting proceedings for review of the
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order to continue indefinitely upon the docket of a reviewing
court. It should be noted that during the entire period of
contested administrative hearings and of judicial review with
respect to orders of the Commission under Section 11(Db) of
the Act there has been widespread voluntary compliance by

the industry, both in the case of companies which were con-
testing the Commission's orders and of those which have not
done so. Electric Power & Light and other holding companies
in the Electric Bond and Share system have been no exception,
In fact it was pointed out in the Government's brief in the
American Power & Light and Electric Power & Light cases that
a sister holding company, National Power & Light, had accepted,
without seeking judicial review thereof, a dissolution order
gimilar to that contested by the petitioners and had virtually
completed compliance. It was also noted that, despite the
pendency of their review proceedings, American Power & Light
and Electric Power & Light had made substantial progress
towards compliance, and that both companies had originally
announced to their stockholders that they did not intend to
seek review of the orders involved. (See Government's brief,
pp. 19-20, 22-23, 109-124.) There is thus nothing novel in
the possibility of voluntary compliance by Electric while
contesting the Commission's order in the courts.

We believe this overlapping between compliasnce and 1liti~-
gation is inevitable so long as Electric desires to litigate
the legal necessity for taking steps which it may recognize
to be desirable and in the interest of its security holders.
What appears to us to be at stake is its desire to retain
control over the time schedule for compliance. While voluntary
ecompliance was anticipated by Congress, it is en essential part
of the legislative scheme that effective compulsory processes
be available both as an incentive to voluntary compliance and
for use in case voluntary compliance should fail of accomplish-
ment with reasonable expedition. To that end Section 11(D)
makes it "the duty of the Commission, as soon as practicable
after January 1, 1938," to enter compulsive orders defining
the action to be required of each registered holding company
and subsidiary to comply with the statute. Such orders are
reviewable in the Circuit Court of Appeals and on certiorari
in this Court for the very purpose, we believe, of eliminating
any possible controversy prior to the enforcement stage, in
the event that the Commission should find 1t necessary to
apply to a district court for enforcement under Section 11(4).
This legislative purpose cannot be achleved if proceedings



on review are to be suspended, in the hope of voluntary com-
pliance, until the time when the Commission finds it necessary
to seek distriet court enforcement. Thus, while no stay of
the Commission's order has been sought pending review, there
is a practical, if not a legal, obstacle to seeking district
ecourt enforcement proceedings while the case is pending on
review,

It seems to us, therefore, that irrespective of the risk
of actually jeopardizing enforcement, to permit the case to
remain on the Court's calendar without a deecision on the
merits would be an unwarranted departure from the enforce-
ment scheme prescribed by the Congress., This is quite apart
from the futility of speculating as to whether voluntary
compliance may or may not precede deecision by this Court.

It should not be overlooked that whether or not the case
remains upon the calendar for disposition is one of the
imponderables which may well affect the timing of the com-
panies! efforts for voluntary compliance.

This letter has been discussed with the Solicitor General
who has authorized me to state that he agrees with the view
of the Commission that argument in the Electric Power & Light
case should not be deferred.

Since this letter was prepared I have received a copy
of the letter dated September 26, 1946, sent to you by Arthur
A, Ballantine, Esquire, of counsel for American Power & Light
Company. Since the possibility of the American Power & Light
case becoming moot before decision is, if anything, more
remote than the Electriec Power & Light case, it has not
ge%zed necessary to deal separately with Mr. Ballantine's

etter.

Coples of this letter and the enclosure are being sent
to counsel for petitioners and I am also enclosing additional
copies for distribution among other members of the Court in
the event that this may be desired. el e

Respeectfully yours,

Roger S. Foster
Solicitor
Encls:
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Supreme Conrt of the Vnited States
Washington, 0. €.

CHAMBERS OF December 3. 1946

JUSTICE FELIX FRANKFURTER

Dear Chief:
In reply to your memorandum of November 29th regarding the original cases on

our docket, I have the following observations to meke:

No. 1 New Mexico v. Colorado

I assume that the financiel end physical reasons for failure to
draw the boundery line are formelly before us on & recent report of the
boundary commissioner. Therefore, the suit must remain open and there
is nothing further to be done, though it might be desireble from time
to time to nudge the parties for appropriate inquiries through the Clerk.
and 4. Wisconsin et el v. Illinois

This is the suit involving the famous Chicago drainage canal con-
troversy which I suspect ought to be kept open in view of the continuing
injunction against diversion of Leke Michigen weters. But, in any event,
I should think it was desirable to have the Clerk write to all the plain -
tiffs and ascertain to what extent their prayers for relief have been
satisfied.

New Jersey v. New York

Since the Court retains jurisdiction in this Deleware River diver-

sion controversy, I should think the suit ought to remeain open.

Nebraska v. Wyoming

For similar reasons this suit ought to remsin open.

Texas v. Florids

Since this involves the claim of Massachusetts to & tax on Hetty Green's
son's estate, the case cen be closed as soon &s we are advised by Massach-

usetts that her claim has been completely satisfied.

Kensas v. Missouri

I assume that this must remain open.
11, and 12
These four cases are in various stages of adjudication at this Term.

Faithfully yours,

i ——
The Chief Justice V=7,

C)(\;f)\r\q\ ?L\(QJ N Clocreseomo\@/\cgg:\(f




WNDEER 29, 196

The Chief Justice

- In Bes Jeiginal Cases on Doclket
Yo 1 Hewr Medeo ve Colovedo.

bty - L TTUN
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oy 6 Hetwaales v, Wyouing ot al.
Hos 7 Temas ve Flowida, ot sl

Should there be &y orders or setion in the foregoing
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OEEICE O EIHE CLERKS
Suprente Comut of the Hntted States,
Washingtan 13, 0.C.

November 22, 1946.

My dear Mr. Chief Justice:

Pursuant to your direction I have surveyed
the twelve cases comprising the present Original
Docket of the Court. A brief statement, in each
case, showing its status is submitted to you
herewith.

Yours very sincerely,

20 %

Honorable Fred M. Vinson,
Chief Justice of the United States,

Washington.




STATUS OF ORIGINAL CASES ON DOCKET

New Mexico v. Colorado (filed October 29, 1919)
Sub ject: Boundary.

By decree entered April 23, 1925 (268 U.S. 108),
the boundary was fixed and a commissioner appointed to
run the true boundary, construct monuments and file a
report. The commissioner is still engaged in this opera-
tion. Failure of the states to make necessary ap-
propriations has been the main factor in the delay in
completion of the project, although a contributing
factor is inability to engage in the work except during
a brief period each year due to mountainous nature of
country and high altitudes.

3 and i, Wisconsin, Michigan, New York, et al. v.
TIllinois and Sanitary District of Chicago, et al.
(Filed July 1l, 1922, March 8, 1926, and det. 22, 1926)
Subject: Diversion of water from Lake Michigan.

By decree entered April 21, 1930 (281 U.S. 696),
the amount of water to be withdrawn was limited and
the Sanitary District of Chicago directed to report
semi-annually as to progress made in the construction
of sewage treatment plants. he final report of the
Sanitary District, filed Jan. 3, 1939, showed com-
pletion of the projects. :

The decree further provided that "this Court
retains jurisdiction of the above-entitled suits
for the purpose of any order or direction, or modi-
fication of this decree, or any supplemental decree,
which it may deem at any time to be proper in re-
lation to the subject matter in controversy."

In 1939 the State of Illinois applied for a
modification of the decree. The matter was referred
to a Special Master, and his report confirmed
(313 U.S. 547). DNo later proceedings.

New Jersey v. New York and City of New York (filed May 22,1929)
Subject: Diversion of water from the Delaware River.

By decree entered May 25, 1931 (28% U.S. 805) a
limitation was placed on the amount of water which
might be diverted and such diversion conditloned
upon the construction of a sewage treatment plant.

The Court "retains jurisdiction of the suit for the
purpose of any order or direction or modification

of this decree, or any supplemental decree that it
may deem at any time proper in relation to the subject
matter in controversy." ©No report required or made.
No subsequent proceedings.

Nebraska v. Wyoming et al. (filed October 15, 193l)

Subject: Apportionment of water of the North Platte River.

Decree of apportionment entered October 8, 195
oy R o / /- * = = d
(%325 U.S. 665) provides under paragraph XIII: "The
Court retains jurisdiction of this suit for the purpose




of any order, direction, or modification of the decree,
or any supplementary decree, that may at any time be
deemed proper in relation to the subject matter in
controversy."

Texas v. Florida, et al. (Filed March 15, 1937)

Subject: Determination of the true domicile of a
decedent as the basis of rival claims of
four states for death taxes.

The decree entered May 15, 1939 (%06 U.S. Li35)
provides: "%. The cause will be retained upon the
docket for such further action as may be necessary and
proper and the parties or any of them may at any time
hereafter apply for relief as they may be advised."

No subsequent proceedings.

kansas v. Missouri. (Filed May 27, 19,0)
Sub ject: Boundary.

Final decree entered June 5, 19l);, provided:
"Both states having requested postponement of entry
of an order directing the placing of suitable monu-
ments or markers on the above designated boundary
until they have had opportunity to consider exchang-
ing certain lands and to make such exchanges, juris-
diction of this cause is retained for the purpose of
entering such order at an appropriate time."

Appropriate resolutions have been adopted by
the state legislatures and at their request for
further time for consideration an order was entered
Oct. 8, 19,45, extending the time for marking the
boundary until further order of the Court.

v. Indiana, et al. (Filed October 18, 19);3)

Pollution of waters of Lake Michigan.

ions to interim report of Special Master
16, 1946
16) O JLL0 o

L
3

Except
due Decembe

United States v. Wyoming and Ohio 01l Co. (Filed Oct. 9,19L);)

Sub ject: Sult to establish title to certain lands.

of Special Master to be




Railroad Company, et al.

Sub ject:

Final arguments before Special Master scheduled
for March of 19L7.

United States v. California. (Filed October 22, 1915)

Sub ject: Tidelands.

Assigned for argument on the pleadings -
= =4 : o
February %, 19L7.




August 30, 1947

Re: Jordan writ for Habeas Corpus.

On Thursday morning, August 28th, Mr, Holzworth, attorney for Jordan,
called me at the Waldorf-Astoria, and asked me about the action on the
petition for habeas corpus in this case, I told him I had examined all
the papers that he had left with the Clerk of the Supreme Court, and
had denied the petition without prejudice. I had the language of the
order definitely in my mind since I had written it, and I quoted the
order to him ver batim. He thanked me for the information.

Later I received the attached note, informing me that Mr. Holzworth
had telephoned to say that he had talked over the long distance telephone
with Justice Stevens and Justice Clark, and that Justice Clark was on
vacation, and it was necessary to resubmit the writ for habeas corpus to
the Supreme Court. He wanted to know when I was returning to Washington.

On the morning of August 29th, I received from the mail desk, delivered
by a lady attendant of the hotel, a letter in longhand together with a note
informing me that they would have it typewritten and sent to me. Later in
the day I received the latter from Mr. Holzworth together with an order
which I took to be a copy of the original petition with a couple of delinea-
tions on the first page. (I gave Mr. Cullinan of the Clerk's Office this
paper today; I also gave him the letter of August 29th, both the longhand
document and the typewritten one.)

Later in the afternoon of the 29th, Mr. Holzworth telephoned me, and
I advised him the grounds upon which I had reached the conclusion - that
he had not made a showing that he had exhausted his remedies before the
Federal District Court or the Justices thereof qualified to entertain the
applicationjy that his first petition stated that Justices Stevens,
Edgerton and Clark had considered themselves disqualified, and in the
second paper he had stated that Justice Clark was leaving town, and also
made mention of having talked with Justice Edgerton's clerk rather than
Justice Edgerton himself., I told him that there were three other Justices
on the U.S. Circuit Court of Appeals to whom he had not made reference. He
stated that he had been informed they were out of town. I told him that
there was nothing in the affidavit to that effect. He thought that there
was, but I assured him that there wasn't. Then we discussed the District
Judge situation, and I mentioned that he had not stated in his affidavit
who were in town and who were out of the District, but had simply said that
on August 17th, 18th, 19th and 20th he had presented the petition to all
the Justices who were in the District. I explained to him the situation
as I understoofit of the Justices of the U.S. Circuit Court of Appeals
in considering or not considering the petition for the writ in the absence
of his showing that the District Court and the Justices thereof had had
opportunity to consider the matter. I further told him about the policy




of the Supreme Court in a matter of this kind, and that it was necessary
for him to specify clearly that there were no Justices present in the
District in the Lower Courts before I would entertain the petition on

the merits. I informed him that on the face of the papers I would have
felt thoroughly justified in denying the petition, but in view of the
situation, I thought it was the proper thing to deny without prejudice,
and then give him a blue print with which he could work to get considera-
tion on the merits in the lower courts. :

Mr. Holzworth stated that when he went to file the petition with the
District Court he found that there was some costs attached to it, and he
was unable to get any Justice to say that it could be done without cost.

I told him, of course, it would be encumbent upon him to comply with the
law in getting the matter considered.

He was very pleasant, expressed his regrets for calling upon me
while I was attending the Legion Convention, and thanked me at least
a half dozen times for considering the matter and for my patience with -
him and the courteous treatment he had received from me. I told him
it was my duty to consider matters of this kind, and thanked him for
his very generous remarks about this particular case and about my work
as Chief Justice, etc,

Mr. Holzworth advised me that he would come down to Washington on
Tuesday, September 2nd, and pursue the matter further before the lower
courts or Justices thereof, He asked me to return the document he had
transmitted to me on the 29th to the Mail Desk of the hotel. I told him
I wouldn't care to do that because I wasn't satisfied that he would get
it in that manner, and that since he had presented it to me I felt it
should become a part of the file in the case.

I do not have any of the papers in this case before me, and I have
dictated this memorandum as to the contents of the documents from memory.
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MR HOLZWORTH TELEPHONED TO SAY THAT HE
HAD TALKED OVER THE LONG DISTANCE TELEPHONE
WITH JUSTOGCE STEVENS AND JUSTICE CLARK
OF THE COURT OF APPEALS JUSTICE CLARK
IS IS LEAVING ON HIS VACATION AND THERE
IS NO OTHER AVAILABLE AND IT IS THEREFORE
NECESSARY TO RESUBMIT FOR A WRIT TO THE
SUPREME COURT WOULD LIKE TO KNOW WHEN YOU
ARE RETURNING TO WASHINGTON
CORTLANDT 7-1500 THANK YOU
1 PM 807132




October 30, 1947

Re: No, 156 Misc, = Hawkins v, Clemmer,

The Court granted leave to file petition for writ of
habeas corpus presented by Mr. John Holtzworth. The petition
for a writ of habeas corpus was denied, and the application
for a stay of execution was also denied,

Vote of the Conference on granting or denying the petition

was as follows:

Deny
Burton,

Rutledge,
Jackson,
Frankfurter,
Reed,

Black, and
Vinson,

Justice Douglas took no part in the proceedings in this case,




THE COMPOSITION, JURISDICTION AND

OPERATIONS OF THE TRIBUNALS INVOLVING

THE PARTICIPATION OF THE UNITED STATES

WHICH HAVE TRIED GERMAN WAR CRIMES
CASES.

The punishment of war criminals was an established policy and pur-
pose of the nations allied in the war against Germany. On November 1, 1943,

President Roosevelt, Prime Minister Churchill, and Premier Stalin issued the

following declaration (sometimes known as the Moscow declaration):

At the time of the granting of any armistice to any
government which may be set up in Germany, those German
officers and men and members of the Nazi party who have
been responsible for, or have taken a consenting part in
the above atrocities, massacres and executions, will be
sent back to the countries in which their abominable deeds
were done in order that they may be judged and punished
according to the laws of these liberated countries and of
the free governments which will be created therein,.

% 3% * : * 3
The above declaration is without prejudice to the

case of the major criminals, whose offences have no

particular geographical localisation and who will be

punished by the joint decision of the Governments of the

Allies.. [9 State Dept. Bull, 311]
The translation of that policy into action begins with the Joint Chiefs of
Staff directive (JCS 1067) of May 1945 to General Eisenhower as Commending
General of the United States forces of occupation in Germany.. With respect
to war crimes it was provided that "You will search out, arrest, and hold,
pending receipt by you of further instructions as to their disposition,
Adolf Hitler, his chief Nazi associates, other war criminals and all persons
who have participated in planning or carrying out Nazi enterprises involving

or resulting in atrocities or war crimes." The text of J.C.S. 1067 is con-

tained in Dept. of State Publication 2423, p. 40. As the tribunals described
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hereafter were established, further JCS directives were issued providing for

the necessary cooperation of the occupation forces and the military government.

Pursuant to the allied policy, Germans accused of war crimes have

been tried before three types of tribunals involving the participation of the
United States, Thesevcourts will be referred to herein as (1) the Inter-
national Military Tribunal, (2) the Control Council courts, and (3) the
military government courts. Since they differ from each other in such respects
as source of jurisdiction, composition, and nature of jurisdiction, they will

be discussed separately below,

1. The International Military Tribunal (Nuremberg).

At about the time of the German surrender in May 1945, the President,
by Executive Order 9547, dated May 4, 1945 (10 F.R. 4961), declared as follows:

By virtue of the authority vested in me as President and
as Commander in Chief of the Army and Navy, under the Consti-
tution and statutes of the United States, it is ordered as
follows:

1. Associate Justice Robert H. Jackson is hereby designated
to act as the Representative of the United States and as its
Chief of Counsel in preparing and prosecuting charges of
atrocities and war crimes against such of the leaders of the
European Axis powers and their principal agents and accessories
as the United States may agree with any of the United Nations
to bring to trial before an international military tribunal.

He shall serve without additional compensation but shall
receive such allowance for expenses as may be authorized by
the President,

Hen e ¥* 3 %* %*

3. The Representative named herein is authorized to co=
operate with, and receive the assistance of, any foreign
Government to the extent deemed necessary by him to accomplish
the purpose of this order,

On August 8, 1945, meeting in London, representatives of the United

States, France, Great Britain and the Soviet Union entered an agreement which,
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after reciting the Moscow Declaration of November 1, 1943, referred to above;
provided for the establishment of the International Military Tribunal.

Mr. Justice Jackson signed the agreement on behalf of the United Statess The
Charter of the International Military Tribunal was an integral part of the
London Agreement. Article 1 of ‘the Charter stated that the Tribunal was
established "for the just and prompt trial and punishment of the major war
criminals of the European Axis". Article 2 provided that the Tribunal was to

consist of four members and four alternates, one of each to be designated by

each of the signatory governments. Each of the four nations designated a

member and alternate, ‘By Executive Order 9626, dated September 24, 194

(10 F.R. 12113), the President declared as follows:

By virtue of the authority vested in me by the
Constitution and the statutes, and as President of the
United States and Commander in Chief of the Army and
Navy of the United States, it is ordered as follows:

1. In accordance with Article II of the Charter
of the International Military Tribunal established by
the Government of the United States of America, the
Provisional Government of the French Republic, the
Government of the United Kingdom of Great Britain and
Northern Ireland, and the Government of the Union of
Soviet Socialist Republics for the trial and punishment
of the major war criminals of the European Axis, pursuant
to their agreement of August 8, 1945, I hereby appoint
Francis Biddle of Pennsylvania to be the Member for the
United States of the International Military Tribunal
and John J, Parker of North Carolina to be the Alternate
Member for the United States of the International Military
Tribunal.

2. The Member for the United States of the Inter-
national Military Tribunal shall receive such compensation
and allowance for expenses as-may be determined by the
Secretary of State, The Alternate Member shall serve
without compensation but shall receive such allowance for
expenses as may be authorized by the Secretary of States
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The jurisdiction of the Tribunal was defined in Article 6, of the

Charter, as follows:

The Tribunal established by the agreement referred to
in article 1 hereof for the trial and punishment of the major
war criminals of the European Axis countries shall have the
power to try and punish persons who, acting in the interests
of the European Axis countries, whether as individuals or as
members of organizations, committed any of the following
crimes.

The following acts, or any of them, are crimes coming
within the jurisdiction of the Tribunal for which there shall
be individual responsibility:

(a) Crimes against peace: Namely, planning, preparation,
initiation or waging of a war of aggression, or a war in vio-
lation of international treaties, agreements or assurances,
or participation in a common plan or conspiracy for the
accomplishment of any of the foregoing;

(b) War Crimes: Namely, violations of the laws or
customs of war. Such violations shall include, but not be
limited to, murder,illetreatment or deportation to slave
labor or for amy other purpose of civilian population of or
in occupied territory, murder or ill-treatment of prisoners
of war or persons on the seas, killing of hostages, plunder
of public or private property, wanton destruction of cities,
towns or villages, or devastation not justified by military
necessitys; ,

(c) Crimes against humanity: Namely, murder, extermi~
nation, enslavement, deportation, and other inhumane acts
committed against any civilian population, before or during
the war, or persecutions on political, racial or religious
grounds in execution of or in connection with any ecrime
within the jurisdiction of the Tribunal, whether or not in
violation of the domestic law of the country where
perpetrated.,

Leaders, organizers, instigators and accomplices par-—
ticipating in the formulation or execubion of a common plan
or conspiracy to commit any of the foregoing crimes are
responsible for all acts performed by any persons in
execution of such plan,

In accordance with Article 14 of the Charter, each of the four

signatory governments designated a chief prosecutor. Mr. Justice Jackson
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acted as Chief Prosecutor on behalf of the United States. Article 30 pro-

vided that, "The expenses of the Tribunal and of the trials, shall be charged
by the signatories against the funds allotted for maintenance of the Control
Council for Germany.

Article 27 provided that, "The Tribunal shall have the right to
impose upon a defendant, on conviction, death or such other punishment as
shall be determined by it to be just." Article 28 provided that, "In addition
to any punishment imposed by it, the Tribunal shall have the right to deprive
the convicted person of any stolen property and order its delivery to the
Control Council for Germany.

Only one trial was conducted by the International Military Tribunal
(Nuremberg), that involving the principal German Nazi or military leaders,
Goering, et al, The defendants in that case were variously charged with
crimes in all three categories of Article 6 of the Charter, namely crimes
against peace, war crimes, and crimes against humanity. After a trial,
nineteen defendants were convicted and three were acquitted. Twelve of the
nineteen were sentenced to death, three to life imprisonmeht, and four to
imprisonment for varying terms of years, The sentences were approved by the
Control Council for Germany, in accordance with Article 29 of the Charter,
The death sentences have all been executed, except that of Marﬁin Bormann
who was sentenced in absentia, and who has not yet been apprehended, The
defendants who were sentenced to imprisonment are confined at Spandau,
Germany, under the authority of the four nations represented in the Control

Council,




2.. Control. Council courts.

Supreme governmental power in Germany is vested in the Control
Council for Germany, a quadripartite body consisting of representatives of
the United States, Great Britain, France, and the Soviet Union, In the

Berlin Declaration, June 5, 1945, those four governments announced as followss'

The Governments of the United States of America, the
Union of Soviet Socialist Republics and the United Kingdom,
and the Provisional Government of the French Republic,
hereby assume supreme authority with respect to Germany,
including all the powers possessed by the Germen Govern-
ment, . the High Command and any state, municipal, .or local
government or authority. [12 State Dep'ts. Bull. 1051]

On the same date, the four governments announced the creation of the Control
Council as follows:

1. In the period when Germany is carrying out the
basic requirements of unconditional surrender, supreme
authority in Germany will be exercised, on instructions
from their Governments, by the Soviet, British, United
States, and French Commanders—in-Chief, each in his own
zone of occupation, and also jointly, in matters affect=—
ing Germany as a whole. The four Commanders-in-Chief
will together constitute the Control Council. Fach
Commander—~in-Chief will be assisted by a political adviser.

2. The Control Council,.whose decisions shall be

unanimous, will ensure appropriate uniformity of action

by the Commanders-in-Chief in their respective zones of

occupation and will reach agreed decisions on the chief

questions affecting Germany as a whole, [12 State Deptta -

Bull. 1054]
General Clay, the Military Governor for the American Zone in Germany, -is the
United States! member of the Control Council, His predecessors in those
capacities were General of the Army Eisenhower and Lieutenant General
McNarney, -in that order,

On December 20, 1945, the Control Council enacted Control Council

Law No,.10, which is the legal foundation for the Control Council or zonal
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courts, It was signed on behalf of the United States by General McNarney,
then United States Commander in Chief in Germany. The full text of the law
appears in 15 State Dep't. Bull. 862-863. Control Council Lew No., 1O states
as its purpose "to establish a uniform legal basis in Germany for the prose-

cution of war criminals and other similar offenders, other than those dealt
2

with by the Internat:ional Military Tribunal." Article I provides that the

Voscow Declaration of November 1, 1943, and the London Agreement of August 25
1945, "are made integral parts of this law," Article II recognizes and
defines (a) crimes against peace, (b) war crimes, and (c) crimes against
humanity, substantially in the same terms as in the Charter of the Inter-
national Military Tribunal, It also defines as a crime, "membership in
categories of a criminal group or organization declared criminal by the
International Military Tribunal." Section 3 of Article II authorizes punish-
ments ranging from death to deprivation of civil rights. Paragraph 4 of the
Article states the principles that acting in an official capacity or in
obedience to the orders of a superior does not free a person from responsi-
bility for a crime,

Article III of Control Council Law No, 10 provides, inter alia,
that "Each occupying authority, within its zone of occupation (a) shall have
the right to cause persons within such zone suspected of having committed a
crime, ¥* % % to be arrested * #% % 3; (d) shall have the right to cause all
persons so arrested # ¥* ¥* to be brought to trial before an appropriate
tribunal," Paragraph 2 of Article III provides that:

The Tribunal by which persons charged with offenses
hereunder shall be tried and the rules and procedure

thereof shall be determined or designated by each Zone
Commander for his respective Zone. Nothing herein is
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intended to, or shall impair or limit the jurisdiction or

power of any court or tribunal now or hereafter established

in any Zone by the Commander thereof, or of the Inter-

national Military Tribunal established by the London Agree—

ment of 8 August 1945,
The other provisions of Control Council Law No. 10 deal largely with the
delivery of defendants and the availability of witnesses from one occupation

zone to another,

The implementation of Control Council Law No. 10 in the United

States Zone of Occupation. Acting under Control Council Law No, 10, the

Military Governor of the United States Zone of Occupation on October 18, 19464

issued Ordinance No, 7 "to provide for the establishment of military tribunals
which shall have power to try and punish persons charged with offenses
recognized as crimes in Article IT of Control Council Law No. 10, including
conspiracies to commit any such crimes, Nothing herein contained shall
prejudice the jurisdiction or the powers of other courts established or which
may be established for the trial of any such offenses."

Article II of Ordinance No, 7 provides in part as followss

(a) Pursuant to the powers of the lMilitary Governor
for the United States Zone of Cccupation within Germany
and further pursuant to the powers conferred upon the
Zone Commander by Control Council Law No, 10 and Articles
10 and 11 of the Charter of the International Military
Tribunal annexed to the London Agreement of € August 1945
certain tribunals to be known as "Military Tribunals" shall
be established hereunder.

(b) Each such tribunal shall consist of three or more
members to be designated by the Military Governor. One
alternate member may be designated to any tribunal if
deemed advisable by the Military Governor, Except as pro-
vided in subsection (c) of this Article, all members and
alternates shall be lawyers who have been admitted to
practice, for at least five years, in the highest courts
of one of the United States or its territories or of the
District of Columbia, or who have been admitted to practice
in the United States Supreme Court.
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(¢) The Military Governor may in his discietion enter
into an agreement with one or more other zone commenders of
the member nations of the Allied Control Authority providing
for the joint trial of any case or cases, In such cases the
tribunals shall consist of three or more members as may be
provided in the agreement. In such cases the tribunals may
include properly qualified lawyers designated by the other
member nations,

Article XV provides that the judgments of the tribunals as to the

guilt or innocence of the accused shall be final and not subject to review.
Article XVI authorizes such a tribunal to impose, upon conviction, one or
more of the penalties provided in Article II, Section 3 of Control Council
Law No. 10. Article XVII provides that except in cases tried by joint zonal
courts ﬁthe record of each case shall be forwarded to the Military.Governor
who shall have the power to mitigate, reduce or otherwise alter the sentence
imposed by the tribunal, but may not increase the severity thereof." Also,
Article XVIII provides that "No sentence of death shall be carried into
execution unless and until confirmed in writing by the Military Governor,"
Other provisions of Ordinance No., 7 prescribe the procedure to be
followed by the tribunals, and provide for a Central Secretariat to assist

1/
the tribunals.”™

Composition of the Control Council courts. By a series of

executive orders, the President has designated various American citizens to
act as members and alternates on the military tribunals established by
Ordinance No. 7. Most of these persons have been judges or former judges of

Arerican state courts. Typical of these executive orders is the first one,

l/ Ordinance No, 7 was amended by Ordinance No. 11, effective February 17,
1947, principally to provide for a supervisory committee of the presid-
ing judges and for joint sessions of the tribunals.
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Executive Order 9813, of December 20, 1946 (11 F.R. 14607), which reads

in part as follows:

By virtue of the authority vested in me by the
Constitution and the statutes, and as President of the
United States and Commander in Chief of the Army and
Navy of the United States, and in the interest of the
military and foreign affairs functions of the United
States, it is ordered as follows:

1. I hereby designate Walter B, Beals, Chief Justice
of the Supreme Court of the State of Washington, Harold L.
Sebring, Associate Justice of the Supreme Court of the
State of Florida, Johnson Tal Crawford, Judge of a District
Court of the State of Oklahoma, as the Members, and
Victor C. Swearingen, former Special Assistant to the
Attorney General, as the Alternate Member, of one of the
several military tribunals established by the Military
Governor for the United States Zone of Occupation within
Germany pursuant to the quadripartite agreement oi the
Control Council for Germany, enacted December 20, 1945,
as Control Council Law No. 10, and pursuant to Articles
10 and 11 of the Charter of the International Military
Tribunal, which Tribunal was established by the Govern-
ment of the United States of America, the Provisional
Government of the French Republic, the Government of the
United Kingdom of Great Britain and Northern Ireland,
and the Government of the Union of Soviet Socialist
Republics, for the trial and punishment of major war
criminals of the Buropean Axis. Such members and
alternate member may, at the direction of the Military
Governor of the United States Zone of Occupation, serve
on any of the several military tribunals above mentioned.

2. The Members and the Alternate Member herein
designated shall receive such compensation and allowances
for expenses as may be determined by the Secretary of War
and as may be payable from appropriations or funds
available to the War Department for such purposes.

Similar designations were made by the following Executive Orders:

9819 - Jan. 10, 1947 (12 F.R, 205); 9827 ~ Feb, 21, 1947 (12 F.R. 1215)3

9852 - May 16, 1947 (12 F.R, 3183); 9858 ~ May 31; 10007 (B2iE R 3555

9868 - June 24, 1947 (12 F.R. 4135); 9882 - Aug. 7, 1947 (12 F.R. 5417);

9917 = Dec. 31, 1947 (13 F.R, 26), The members thus designated were assigned

to tribunals by the Military Governor,
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The Prosecution, On January 16, 1946, the President, by Executive

Order 9679 (11 F.R. 703) vested the Chief of Counsel, Mr, Justice Jackson,
with the additional authority to proceed before éccupation tribunals, and
provided that upon his vacation of office a Chiéf of Counsél be appointed‘by
the United States Military Governor for Germany., On October 24, 1946,

General Order No. 301 announced the transfer of the Office of Chief of Counsel
for War Crimes to the Office of Military Government (U. S.) for Germany and
the appointment of Brigadier General Taylor as Chief of Counsel,

Offenses tried. The charges tried by the tribunals have embraced

offenses in all of the categories of Article II (1) of Control bouncil Law,
However, none of the convictions have been based upon "erimes against peace.
The defendants have included civilian, diplomatic and military officials
charged with responsibility at the policy-making level, industrialists, and
doctors charged with medical atrocities.

Results of the trials. Twelve cases were tried, 11 of which have

been decided. One hundred and twenty-three defendants have been convicted,
and 33 acquitted. Twenty~four of those found guilty were sentenced to death.
Iwenty were given life sentences and the remainder were given sentences rang-
ing from 5 to 25 years. To date, seven of the death sentences have been
executed. The defendants sentenced to imprisonment are confined at Iandsberg,
Germany, as are the defendants who were sentenced to imprisonment by the
military government courts described hereafter. It is presently contemplated
that no further trials pursuant to Control Council Law No. 10 will be held in

the United States Zone. Milch v, United States, 332 U.S. 789, and Brandt wv.

United States, 333 U.S. 836, in which the Court denied motions for leave to
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file petitions for writs of habeas corpus, were cases arising under Control
Council Law No. 10,

Proceedings by :other nations under Control Council Law No. 10.

Information has been requested, but has not yet been received, as to the
British action under Control Council Law No. 10. However, a report prepared
for the Department of the Army on the proceedings of the French General
Tribunal at Rastatt indicates extensive French action under Control Council
Law No, 10, This report states that by the end of 1947, the Rastatt Tribunal
had rendered judgments under that Law in 81l cases, involving 361 defendants,
of whom 304 were convicted. It is interesting to note that in many cases the
French General Tribunal included both judges and prosecutors from other

countries such as Holland, Norway, Luxemburg, Belgium and Poland,

The international character of Control Council tribunals. It is

not the purpose of this memorandum to enlarge upon the Government's general
position that the military tribunals established pursuant to Control
Gouncil Law No., 10 are tribunals exercising international authority, How-
ever, it is interesting to note the following characterizations by the

tribunals themselves. In Military Tribunals Case No, 1, United States V.

Brandt, the court stated:

The jurisdiction and powers of this tribunal are
fixed and determined by Law No, 10 of the Control
Council for Germany. (Unprinted opinion; transcript
available.)

In United States v. Alstoetter et al. Judge Brand of the Supreme Court of

Oregon discussed at length the source of the Tribunal's authority and

reached the conclusion that Control Council Law No. 10 was an exercise of
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supreme legislative power in and for Germany., - At page 10621 of the
transcript he states:

Tt (CC Law 10) is the legislative product of the
only body in existence having and exercising general
law making power throughout the Reich #* % %, Since
the Charter and CC Law 10 are the product of legis-
lative action by an international authority it
follows of necessity that there is no national consti-
tution of any one state which could be invoked to
invalidate the substdntive provision of such inter-
national legislation.

He said further:

The tribunals are authorized by Ordinance No. 7
and dependent upon the substantive jurisdictional
provision of CC Law 10 and are thus based upon
international authority and retain international
characteristics.

In Case No, 5, United States v. Flick et al, the court deciding

motions "among other things attacking the jurisdiction of this Tribunal',

held:
As to the Tribunal, its nature and competence:

The Tribunal is not a court of the United States
as that term is used in the Constitution of the
United States. It is not a Court-Martial. It is
not a military commission, It is an International
Tribunal established by the International Control
Council, the high legislative branch of the Four
Allied Powers now controlling Germany, (Control
Council Law No. 10 of 20 December 1945,) The
Judges were legally appointed by the Military
Governor and the later act of the President of
the United States in respect to this was nothing
more than a confirmation of the appointments by
the Military Governor, The Tribunal .administers
international law. It is not bound by the general
gtatutes of the United States or even by those
parts of its Constitution which relate to courts
of the United Statesa




3. Military Government Courts.

The third type of tribunal which has tried war crimes cases is
the military government court, often referred to as the Dachau courts.

The Dammam, Schallermaier, Seidel and Puhr cases (Misc. Nos. 234, 249,

259, 318 Misc.), now pending before the Supreme Court, arose out of judg~

2
ments of military government courts,*/ as did Everett v. Truman (the

VMalmedy case) leave to file denied 334 U.S. 8243 In the Matter of Franz

Weiss, No. 93 Misc., leave to file denied October 11, 1948. These courts
are composed entirely of officers of the American armed forces, They are
appointed by or under the authority of the Commander in Chief, European
Theatre. Early in the Occupation, Army and Military District Commanders
were authorized to appoint military government courts for the trial of war
crimes; at the present time, the authority to appoint such courts is
limited to the Theatre Commander and to the Commanding General, U. S,
Forces, in Austria.

The Department of the Army advises that the military government
courts try only cases involving charges of violations of the laws and
usages of war, i.e., such as are defined in the Hague and Geneva Conventions
and set forth in the Rules of Iand Warfare. In the Military Government

Regulation, Title 5 (Legal and Penal Administration), paragraph 5=-390

provides as followss:

3/ hese courts are to be distinguished from the military government
courts egtablished by Military Government Ordinances 31, 32 and 33
for the trial of ordinary criminal offenses committed in the United
States Zone of Occupation by either American or German civilians,
The latter courts have no war crimes jurisdiction, but rather are
founded upon the duty imposed upon the occupying power by inter-—
national law to restore and maintain law and order. 4lso, these
latter courts are largely staffed with civilian judges.
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ae Cases involving offenses committed prior
to 9 May 1945 against the laws and usages of war
or the law of the Occupied Territory or any part
thereof, commonly kncwn as '"War Crimes" and such
other related cases as may from time to time be
designated, shall be tried before specially
appointed MG Courts, except where otherwise
directed by CINCEUR. :

b. Cases involving offenses committed prior
to 9 May 1945, commonly known as crimes against
the peace and crimes against humanity, as defined
in Article II, Control Council Law No., 10, and
such other related cases as may from time to time
be designated, shall be tried before specially
appointed Military Tribunals established in
accordance, with MG Ordinance No, 7, as amended
and Regulation No, 1 under MG Ordinance No. 7, as
amended (MGR 23-403).

Thus, military government courts have jurisdiction only over the

so~called conventional war crimes. They have no jurisdiction over

"erimes against peace" and "crimes against humanity" as defined in

Control Council Law No., 10,

Most of the persons tried before American military government

courts were members of enemy armed forces when their alleged offenses

were committed. The civilians who have been so tried were themselves

subject to international law in such respects as the treatment of

prisoners--of-war,

Charges are preferred by the Deputy Theatre Judge Advoecate

for War Crimes, who also assigns prosecuting and American defense

counsel.

The military gévernment courts largely follow the procedures

of a general court-martial, An exception to this general statement is

the admission, in the discretion of the court, of affidavits and other

hearsay evidence even in cases where death is a possible punishment, as




in In the lMatter of Yamashita, 327 U.5. 1, American officers are

assigned as defense counsel, and the accused may be represented by
German or American civilian counsel if he so desires.

The judgments of the special military government courts are
reviewed by the Deputy Theatre Judge Advocate for War Crimes and by
the Theatre Judge Advocate, The Theatre Judge Advocate is assisted
in his review function by War Crimes Boards of Review, each Board
congisting of three officers who are lawyers. This is a full review,
rather than limited to review of the sentence as in the case of
Control Council courts. The Theatre Judge Advocate has been authorized
and directed to exercise the powers of the Theatre Commander in all
cases not involving a death sentence. No death sentence may be carried
into effect without the approval of the Theatre Commander,

The trials of Nazi war criminals before United States special
military government courts have been completed. A total of 491 cases,
involving 1,682 defendants, have been heard. Of 1,416 convictions,
/26 defendants were sentenced to death, 199 to imprisonment for life,
and the remainder to terms extending to 50 years! imprisonment. As
of December 3, 1948, 25/ of the confirmed death sentences had been
executed,

As noted above, the tribunals which have tried war crimes
cases are to be distinguished from the military government courts
which exercise ordinary civil and criminal jurisdiction over certain

classes of persons and offenses. These latter courts, which are




presently established under Military Government Ordinances 31, 32 and
33, possess no jurisdiction over war crimes. For that reason they

are not described in this memorandum. However, the Federal Regisver

for January 11, 1949 (14 F. R. 124~133) contains the text of the

Ordinances, setting forth in considerable detail the composition, jurise

diction and procedure of these courts.

February 1949.
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Koki Hirota ve General MacArthur, et al

Kenji Dohihara v, General MacArthur, et al

CONFERENCE, NOVEMBER 26, 1948 = 33h5 P.M,

PRESENT ¢ William Logan, JTe,
David F, Smith,
Attorneys for the Petitioners.
George Washington, Acting Solicitor General
Major General Thomas H. Green, Judge Advocate General of the Army,
Brigadier General Hoover, Assistant to Major General Green.
Harold H, Willey,
David E., Feller,
THE CHIEF JUSTICE.

At the outset of the conference, Mr. Logan stated that he had a telephoniec
conversation with Mr. Brannon of Tokyo to the effect that two of the Japanese
who received death sentences from the Allied Tribunal wanted him to represent
them in bringing the case to the Supreme Court.

Mr. David Smith, in a telegram dated November 2Lth, asked my personal
intervention with General MacArthur to stay the death sentences to allow filing
of petitions for writs of habeas corpus here.

Mr. Logan stated that the petitions had been forwarded from Tokyo by air
mail, but for some reason had not arrived, and that copies would be mailed out
from Tokyo.

Mr., Logan stated, and re-affirmed his statement after my question to
him, that "General MacArthur was the Allied Commander under designation from
the nations who were signatories to the surrender agreement on the Battleship
Missouri; that he had constituted the Allied Tribunal under authority and
direction of those allied nationsj and pursuant thereto had constituted the
International Allied Tribunal with representatives of ten or more of these
nations, with Mr, Webb from Australia presiding.”

I inquired with reference to the jurisdiction of the Supreme Court in
such a matter, and he stated that he is endeavoring to stay the hand of an
American citizen, who had exceeded any anthority conferred upon him as an
American General.

During this part of the discussion, I read the language of the Constitu-
tion found in Article III, Section 2,pertaining to the jurisdiction of the
Supreme Court.

At the beginning of the conference, Mr, Logan admitted he had filed no
papers with the Clerk of the Supreme Court, and there was no motion pending,
but that the time element was such he had been unable to present them, I
stated that I did not feel that I could pass upon any oral applicationy that
there had to be a written application so that the action sought would have
a definite basis,




-2 =

Acting Solicitor General Washington then gave his views in regard to
the jurisdiction of the Supreme Court. He was of the opinion that the
Supreme Court had no juPbisdiction, but that the Department of Justice wanted
to be fair, He inquired of General Green in respect of the attitude of the
War Department, and General Green stated that the War Department did not feel
that General MacArthur, as the Allied Commander, was in the chain of command,
and that they did not feel that they could direct his staying the executions
pending disposition of the cases in the Supreme Court., However, he said that
he felt if the Court or the Chief Justice desired that it be done, they would
contact General MacArthur indicating their views that a stay should be granted,.

I replied that I did not feel thatyunder all the circumstances, with
no papers filed, and the present understanding that it was an International
Tribunal which had tried the cases, I should express any views in the matter
at this time; that they had heard all I had heard on the questionj that I was
of the opinion from past action that the Department of Justice would endeavor
to be fair, permitting an opportunity for consideration of the rights of liti-
gants and would=be litigants; but that it was a matter for the Department of
Justice and the War Department to determine so far as the action of the War
Department in approaching General MacArthur was concerned,

As I recall it, the Acting Solicitor General and General Green indicated
that they would suggest to General MacArthur that the executions of the two
defendants who were attempting to present their claims were to be stayed.

This is being dictated on Monday, November 29th, and is not an attempt

to give the full dicussion had at the conference., It merely sets down the
high lights of the meeting,

The Chief Justice.
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UNITED STATES COURT OF APPEALS
District of Columbia Cirewit

Reginald J. Vheeler and
Jesse James Patton,

Ve ) ¥iseellaneous No. 171

Curtis Reld, Superintendent,
Washington Asylum & Jail

Decamber 1Q 1948

Before STEPHENS, C.d., and EDGERTON and WILBUR K. MILLER, J4J.

STEPHENS, C.ds: There have been presented to this court petitions for
leave to appeal, and proceed in forma pauperis, from & judgment of the United States
Distriet Court for the District of Columbia entered December 9, 1948, diamissing o
petition for a writ of habeas corpus filed by Keginald J. theeler and Jesse Jamee
Patton in Habess Corpus No. 3483, Wheeler and Patton v, Neid, and discherging the
rule to show csuse which had been issued pursuant do such petition. There has been
presented also a motion by the petitioners Wheeler and Patton for stay pemding appeal
of sentences of death imposed upon petitioners effective December 10, 1948, The

The petitioners were on December 6; 1946, after conviction in the United
States District Court for the Distriet of Columbia of the offense of murder in the
first degree in Criminal Case No. 77122, sentenced to punishment of death by elsctro-
cution on Mareh 28, 1947. From time to time thereafter execution of these sentences
was stayed. On December 7, 1948, sentences of death were reimposed upon the petitioners



to bs carvied out on Dessmber 10, 1948. On Desauber 9, 1948, & petition for wrib of .
habeas corpus agalnst Curtis Reid, Superimbendent of the Washington Asylum & Jeil, was
mamwamwmmﬁmummmtmmb
posed on Decauber 7, 1m.mmamo:mm¢marm. Gode (1940)

§ 23703 providing: : colupb

mmmuwmmmmuma;mm
Wau&um;umnu m«tmm&ummm

the clerk of the couwrt in which such sentence is to the superintendent of the
Mstrict jail, not less than ten daye to the time fixed in the sentence of the
court for the execution of the same. (Jem. 0, 1925, 43 Stat. 799, ch. 115, § 3.)

Petitioners slleged that since the sentences were imposed on December 7, 1948, snd were
to be carried inte exeeution on December 10, 1948, the statutory recuirement was mt
met. The District Court lssued & rule to show cause why a2 writ of habeas corpus should
MQWMMMCMMWNMW%WMﬂ Thereupon
there was & hearing before the Distriect Court. At the conclusion of this hearing the
order sbove referred to dismissing the petition and discherging the rule was entered.
hpplication was then made by the petitioners for leave to proseeute an sppeal without
prepayment of costs and the trial judge filed a certificate in the following termss
If by ®good faith® is meant a sincere balief on the part of the petitioners
that the judgment of the Court just made should be reversed, I have no doubt that they
have such feeling. If by "good faith® iz meant do I consider whether or not the question
involved is one as to which there is reasonalile basis for a different conclusion, I do
not. This states fully my view on the question of good faith., I realize that the tem
fgood faith® is somewhat ambiguous.
Thereupon the present petitions and motion in this court were filed as above set forth.
~ For the reasons set forth below we think the petitions for leave to appeal
and proceed in forma pauperis from the judgment of the District Court and the motion
for stay of sentences should be denied.

-2 -



(1948)
28 Us8.Cs § 1915 () /provides:

without , sts or
affidavit that he is unable to such costs or give security therefor. Such affidevit
shall state the nature of the action, defense or appesl snd affisnt!s belief thet he is .

in ﬁmhﬁs?zfﬁwmw:&?mi: mm N e e
ﬁWMWMﬂ“&tﬁﬁMMhMeﬂ%ammmfﬂt
mmwwmummnwmﬁwmmtmﬂmmm
pavagraph of the stabube just quoted applies. But if the certificate of the trial judge
be treated as self-contradictory and thersfore as no certifiecate, then the first paragrab
of the statute just quoted applies. That paragraph invests this court with diseretion
as o whether or mot to allow an sppesl in forma pauperis and requires the court te give
mMmmmmoxiuwaawmmmamm. We have
considered the nature of the appeal as disclosed in the petitions which we have allowed
to be filed and as diselosed by the stetemembs of counsel for the petitioners who have
asppeared before us and made oral argument in support of the petitions and we are of
the view that no substantisl question is involved in the appeal snd that it is sccorde-
ingly without merit and ought not be allowed.

DaCyCode (1940) § 23-703 sbove quoted must be vead in conmection with
D.CoCode (1940) § 23-114 which provides:
st S5 ST S 0 S e 8 e
mmnmmwmwmummmyotmwwm
other the court may appoint another for carrying the same into execution.
(Mar, 3, X .ﬁﬁut.ljiﬁalb&%,im
Section 23-703 must also be read in comnection with its legislative history. 8. Rep.
No. 67, to accompany S. 387, 68th Cong., lst Sess., which was the bill which when
enacted becsme § 23-703, statest ®Section 3 allows 10 days in which to mske ready the

death chamber, sumuon the witnesses, and mske any other preparations. This provision is

“”



based on the South Coralina statute, 1914," The same stetement is made in the House
Report; see H, R. Rep, No. 156, to accompany 5, 387, 68th Cong., lst Sess. We
think that, when § 23-703 is read in comnection with § 23-114 and in connection with
the leglslative history, it is clear that § 23~703 was intended not for the benefit
of defendants upon whom death sentences were to be imposed tut in aid of the prisen
authorities charged with execution of such ssntences. Ve think also thet, even if
© § 23703 be thought to be for the bemefit of defendants rather than of prison
mMM&%WWm%WWw&aWMGMMMW
subsequent sentences relmposed after stays of execution.

In accordance with the foregoing the petitions for leave to appeal and to
proceed in forma peuperis and the motion for stay of sentences are

Denied.



IN THE UNITED STATES COURT OF APPEALS
POR THE DISTRICT OF COLUMBIA CIRCUIT

}
REGIRALD J, WHEBLER
end }
JESSE JAMED PATTON ;
Appellant
H :
va ) wo. | 7].714—«44,
CURTIS REID, Superinte
aahing ten m;m & )
}

How come the petitioners Lirough thelr counvel
end move the Court for leave to file petition for leave to
proceed in this Couwrd in forma psuperis = petition for
ileave to proceed in forma pauperis amewxed horeto and made
& part bereofs

Snsel Pub iwuf it Patton

United 8tates Court of Appenis
for the District of Columbio

Ciresit
FILED pEc 10 1948
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TN THE URITED STATES COURT OF AZPRALS
POR THE DISTRIOT OF COLUMBIA CIRCUIT

nmnga Iy FEEELER
JRISE «m!m PATTON
mum

o
o N0, Supeinteiey

Appelloe

for the ﬂ,im {.’o!umbiu
FILEB pEC 1.0 1948

How come the psﬂtimm-a through thelr counsel
and say wnto the Court thet they ave wader senbence of death,
uj.a sentence S0 be carried into offeet between the hours of
10100 Al.die snd 2400 P, Friday, December 10, 1948,

Pgtitloners were sentenced in Deceuber, 1946, and
the sentence was transuitted to the Distriet Jall in sonformity
with Title 23, Seotion 703, D. . Codes This provision provides
an fmwn

conviction of n in m

mm Goliia of o evims the punistue

Mlbaﬁmmarmpw &
'so o @ m amﬁﬁd” thereo! shall
© ._-,ﬁ% & certifio 3
angel tted, by the claerk w!‘agg court in which
such senbtence is pronounced, tov the superintendent
of the Distelet J hm lesz than ten days prior
to the time 1% in nntma of the causrt for
the esecution of the same,”

The petitioners were under sentence of death, seid
sentence to be coarried out between the hours of 10100 A, end
2100 P.¥,, Pridey, December 3, 1948, bui at about 1136 2.0,
Decerbor 3, the emecution was stayed by this Court on its own
motion until Tuesday, Decewber 7, 1948, Thore was therelore
nothing in writing in the hands of the jaller at R100 F.l.,
the finel moment for carrying this sentence into offect.

Unitod States Court of Appeais

T p—————



Petitloners were brought inte District Gourt Tuesday,
Deceuber 7, end Judge Alemander Holtmeff, in writing, fized a
now senbence in that the sentence was ordered to be carried
MMtMWnMwmmeMMww, 1948, A
certifisd copy of Judge Holtmoff's order was tranamitted to the
Jatler,

The contentien ls made In thls cese that 10 days
must intervene between the date of the new sentence and the
cerrying into otm_t of said sentence, mid therafore Insufe
ficlent time has elapsed.

On December 9, 1048 petitioners flled in the United
States Distriect Court petitlon for writ of habeus corpuse Judge
Morris, sitting in District Cowrt, ordersd & rule to siow cause
Lgsued; the rule was issued returnable abt 12300 noon, Decesber
9, After hearing on the rule and the return thereto the rule
was discharged and petitden dlsnissed.

Petitioners now desire te have this Court pass
upon the legsl guestions Involved and the héll sifoet of
the certificate lssucd by Juige Morris, which is being trense
mitted to this Court, we understand, by the United States At-
tomey. Judge Horris, although lssulng & certificate, bolng
transmitted to this Cowrt, would not permit the potltloners
to procesd In forms pauperdis.

Since petitioners desire o sppeal we usk thal
Rule 45, Subdivision 1, of the Bupreme Cowt Rules, be made
applicable: "pending review of & decislon refusing a wrlt
ammgwamwmrmmn‘m
turbed.”

WHEREFORE, petitioners ask that thoy be peraltted
to proceed in this Cowrt without prepayment of costo.




18 THH UNITED STATES COUNT OF AVFEALG
FOR THE DISTNICT OF COLUMBIA CIRQUIT

BRUINALD J, WHRSLER '
and £ Q
JESSE JAMES PATTON, : . (7/, ;
o
e acia et ¥ Unitod States Court of Anpeats
Vs ¥ for the Distgg;: Golumbiv
QURTIS REID, W ¢ FILED pec 10 1948
Reospondsnt ' W“’m‘
CLERK

Now come Regineld Je Vheeler and Jesse James Fatten, who are
aumgmmmmm.mmm;:am:m
$o £ile thely potitien for aa appesl of the wuling of the Umited
atetes Dletriet Court for the Distriet of Celumbia on thely
ummmcammmhmmaum
payment of coubas

Pobléloners sey unto thia Homowable Court that bessuse of
tholy poverty they ave umable to prepay the usual cests snd fees
Pebitioners say wnto thls Honovalle Court that on December 9, 1
theiy petition for habess corpus was flled in the United States
pAstyiet Cowrt and & wuling to show savss wes isgued by the Hom
sble Judgo Jumes We Nowrig, sithing in thet Couwrt) and that afbe
heaving yolative to the fsgues of the writ, the sems was denieds

The petitioners requested tho Nonovebls Judge Jemes Ve Nerrhs
nmm,mummmmmumum
gour potitionsys to procsed without propayment of costse
able Judge sforementioned hes prepaved & statement which is %o
trangmltted to this Homorable CJourbs

WHIREPORE, petltioners pray that they be permitted to prooged
in this Court without pwepaymont of costs.




itorlay for Petitisner

James Patton
By
T {
Curtis P. ‘

httorney for Petitioner

In the interest of security, expediency and in consideration o!' the
rmthutt&mildthoomu. this petition is signed by counsel for
the petitioners, who are informed and believe, in view of the previous af-
fidavits in Forma Pauperis filed herein, that the petitioners are in a con-
diuénerpmtymdaa actually unsble to provide for the payment of
the usual coitl and fees, counsel therefore respectfully request that the
petition be allowed to be filed upon the signatures of counsel hereto.

8 Jo Laughlin

Lt T LS L (20 7Coe c¢

Curtis P. Mitchell

Subscribed and sworn to before me this ? day of December, 1948.

c—/aw-\/é

X, ] P~
Hderfl, Unitéd %*@s Coft of Aupadls v y
for the District of ColuntSia Cirouit %ﬁ W 7 M
A




IB THE UNITED STATES COURT OF APPEALS
POR THE DISTRICT OF COLUMBIA CIHCUIT

REOINALD Jo SHERLER '
and H
JESCE JAMES PATYON, ’
Petitioners '
‘. . Hoe j 7 L 7“0‘4‘('
REID, Sup
CURTIS REID, m‘;"‘“‘ ' Unttod Strtes Court of Appens
fashington y " for the District of Columbio
Respondent ' Cradt
FILED pEc 10 1948
s Siarp
CLERK
R SPAY OF B ON

Come now Reginald J. Gheeler and Josse Jamss Patton, by and through
their attorneys, and state to this Honorable Court that they are under sen~
tence of desth and thet said sentence hgs been set for execution on December
10, 1945 vetwesn the hours of 10300 A.M. end 2100 Pud.

And further, the petitioners state that & petition has been filed in
this Honorable Court appealing from and sshing for a review of the judgment
of the United Stetes Distriet Uourt for the District of Columbia entered
Leosuber 9, 1940 and denying the issuance of a writ of habeas corpus to the
petitioners heredn.

Gounsel for petitioners state further that there 1s a substential Gues-
tion of Law involved which ealls for determination by this Honorable Courte

WHIREFORS, petitioners pray that & stay be granted in thde csuse until
such time ae this fonoreble Court jusses upon the issues presented in your
petitionera' sppeal.

L
Jo Laughlin

— Curtis P. li%

Attorneys for Petitioners

N




Wnited States Court of Appeals

FOR THE DISTRICT OF COLUMBIA

Vo .1n, mecetraneons ostover  TERM |14,
Reginald J, vheeler and
3 . : United Siatos Court of Appeals
Jesse dames Patton, Pelitioners, mmmnmmmm
ve FILED DEC 1 0 1943
Gurtis Reid, Superintiendent,
Washington m & Jal,

| mo
Before: Stepheans, C. J., and Bdgerton and Wilbur K, Niller, JJ.

The sbove entitled matter came en for hearing on petitieners®
spplieations for leave to file petitions for leave te proceed on
appeal in forms psuperis fvom an order of the United States District
Court for the District of Colusbia dismiseing their petitien for
a writ of habeas corpus in ease entitled Habeas Corpus Ho. 3483,

Wheeler and Patton v. Reid, and on petitionors’ metien for stay of
exscution of the sentence of death in Crimineli.Case No. 77,122,

United States v. Wheeler and Pattom, and on the stipulation of counsel
for the partics as to certain portions of the record of said District
Gourt in sald esse entitled Habeas Corpus Ne. 3483, Wheeler and Fatton v.
MMwaM.

OFf CONSIDERATION WHEHEOF, it is now ordered by the court that
mmmmuum,mumkm'm‘m
papers; and it is

mmummmxmmmmmuw
umm:mmmmummxﬁt ‘ .
mwb.mmumv.m.u,maum,
mznsummmumma@:?mu
£1led hersing and it is

wnmmwwmu&mmnrwa
mummnwmmamm
h.nm,mmv.mmmu,nenum,
denied

Per Curiam,



73 THE UNITED STATHS DISTRICY COURT
POR THE DISTRICR OF COLUMBIA

Now oomes the petiticner and say they ave &t the
presort time confined in the Sashington Asylus A Jall by snd
fn tho persen of Curtis leld, Superintendent, @ are wder
10, 1945 botwesn the howrs of 10100 Adl snd 2000 Pele

Potitioners sey bhat the Judgment and sentence of

this Cowst s vold fow the veasan thet Title 88, Seotlon VOB,

of the D.0. Code providest

the convietlion of any p
of Colusbis of & ervime Wa&'

&s 1% ghell be the of the
i i S Rt

Potitlonewrs say that aince the senbence was
originally fmposed it was stayed from tiwe to tize and on
Doconber 7, 1948 the sentence was medified to provide for
mmmarmmmmmm.uwa
cortified copy of the new julgment was forwardod to the
Judgment under whlch they are now held is wolds




Y

WHEREFORES, the premises considered, potiticners
pray:

That writ of habeas corpus Lssue fvom this Court
direeted to the respondent commanding m to produce the
bodies of your pebitioners before this Court on a day end
st sn hour nmmed in sald writ to shov cmuse, if any he has,
why ceammitment should not be corrected as requived by law,
and petitioners dealt with as the ends of justice require.

mmnmspammmmm of December
1948, at ___ o'clock _alis : - '

A S e e
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CHAMBERS 0F THE Bussabew 3¢ 1948

CHIEF JUSTICE

Res mﬂhl Jesse James Patton ve. United States
- Hoe ) Whmwmwm

mmw. o file the papers whish in Nuseler's and
Patton's behalf have been presented to end received Ly the clevi.

With respect to Bule 33, Federal fules of Crisminsl Procedure: That rule
« « « A motdon for & new trial based on the ground of newly discovered
m"z st ooty St B subin ke 16 Tttel S . +.o
Jisseiall, as counsel for Patton, eontends thet that rule fortdds the smsmtion of
sentence before two years afber the sentence has been imposed. That appears to us
not to be the meaning of the rule. Sush & construstion of the rule would make 4%
impossible to execute any sentence, whether in & capital case or not, untll two years _
had expired after imposition of the sembence, We think the rule means merely that
, if & comvicted defendent does discover new evidence he may within two yesrs after
sentence mekte & motion for new trial. Bub the rule is not applicsble here. Ho
motion for new triel has been made by Fatien or in hie bohslf on the ground of nesdy
ammmmmnﬁmmmuam»m
for such & motion. Thevefore the muile has not been invoked.

With respect to Wheeler: Title 28, Section 1915 (&), second paragraph,
provides that an appesl may not be Saken in forms pauperis if the trial court certifies
in writing thet it is not teken in good faith, In the instent case the trial court
has made no eertificate, Paragreph (a) of Seetion 1915, however, providess

mmammmwmmw prosecution

umﬂwmm civil or oriminel, ov wm
without of feos and or seourdty therefor, by & citizen who makes
affidevit he is unable to mm«hm«wﬁwmwm Such

Mmmmmahmmmwmmmﬁm
belief that he is entitled Lo redress.

That paragreph invests the cowrt with diseretion as to whether or not to sllow an



REURIVEDD

o~

,\ 6 4Py
e appeal in foms pauperis snd requives the ‘court to give consideration in the sxereise
of ite discretion to the nature of the sppesl. We have considered the nature of the
apposl as dlsclosed in the papers which we have allowed to be filed and as disclosed
by the statements of counsel conceming alleged false testimony and suppressed
testiuony st the trial. It is our conclusion that the petition for leave to proceed
in forua pauperis with respect to both Whealer and Patton and the petition for stay
of exeoution should toth be denied and they are derded on the ground thet the ap~
plicetions are not made in good faith and are frivelous. ,

In naking this ruling we have treated the pspers filed on behalf of Patton
as an application to be allowed to appesl in forms peuporis upon the same grounds
as those urged by Wheeler as well as upon the ground that Rule 33 forbids execution
before two years after sentence and that therefore the trial court should have stayed
the execution of Patton. '

~ Clerk file this
' ‘memorandum.
H.M.S.

United States Court of Appeals
for the District of Columbie

Cirewi
FILED pEc 8 1948

S St

CLERK

- 2w
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January 25, 1949

My dear Chief Justice:

I have carefully canvassed
the matter about which you spoke
to me on the telephone yesterday.
I deeply appreciate the confidence
hich moved you and the members
of the Court to think of me in
this connection. I look upon the
proffer as a call to duty and I
have tried my best to find a way
to answer that call.

As you know, I have made
various commitments which an
acceptance of the mastership in
question would require me to
cancel.

I am sorry to tell you that
I feel morally bound to carry on
the activities to which I am com-
mitted, which I think would be
impossible were I to become master




in the Tidelands case. It is
with great regret, therefore,
that I tell you I feel I cannot

undertake to act in the case.

With my sincere regards,

Faitiiully y‘?;firtnﬁﬂf
.

I am,

To the Chief Justice
Supreme Court of the United States

Washington 13, D. C.




OrFrriICcE o THE GOVERNOR
SPRINGFIELD
February 16, 1949

ADLAI E.STEVENSON
GOVERNOR

Mr. Arthur Seder

Supreme Court of the United States Building
Washington, D, C,

Dear Art:

Here is a copy of a letter which

»
describes the current status of the post-
conviction rule, The March term begins

as I remember about the middle of March and
lasts for a couple of weeks, although I am

not precisely sure of the dates, They probably
would not adopt a rule until close to the end
of the term,

I was in Chicago for a few days
cently and saw the Law School group. All
em well, happy and busy.

re
Se

Sincerely,

Walter' V. Sci{aefer
Administrativ;/Assistant

/




CONRAD H. POPPENHUSEN DUPLICATE ORIGINAL TELEPHONE

EDWARD R.JOHNSTON
FLOYD E.THOMPSON RANDOLPH 6-0220
ANAN RAYMOND T
FREDERICK MAYER CABLE ADDRESS
WILLIAM R. SWISSLER LAW OFFICES “POPPENJOHN"
HENRY J. BRANDT
ALBERT K.ORSCHEL
ALBERT E.JENNER, UR. POPPENHUSEN, JOHNSTON, THOMPSON & RAYMOND
MAX BLOOMSTEIN, JR.
JAMES A.SPROWL
SAMUEL W. BLOCK ELEVEN SOUTH LA SALLE STREET
ROGER W. BARRETT
ALAN R.JOHNSTON
GILBERT H. HENNESSEY, JR. CHICAGO 3
RALPH A. MAYER :
El ¥ :
DWARD H. HATTON bebruary 10, 1949

CHARLES J. O'LAUGHLIN
JOSEPH C.OWENS
ADDIS E.HULL m
EDWARD E.LYNN

Stephen A. Hitehell, Esg.,
Board of Trade Building,
141 W. Jackson Blvd.,
Chicago 4, Ill.

He: Posg
Dear Steve:

I have delayed responding to your letter of January
25th because I was awsiting word frow Judge Fulton in answer
to a letter I had written him during the course of the Jenuary
term. I heard from Judge Fulton on Fridey of lesst week. He
stated that because of the 1llnesses of Justices Wilson and
Gunn, the Court was unsble to teke sny sction on the pending
preposals Ior adoption of rules but thst he believed the Court
would do so at the March term snd that, in any event, he would
do his level best te obtein action at that time. In my letter
I called zttention to the fact that unless the Court acted
at least by the March term, legislation would undoubtedly be
forthcoming, very likely of & character much unsuited to the
Court's desires. Justice Fulton acknowledged this possibility.

Under the circumstances, I think 1t wise that we
take no legislative zction until the adjournment of the March
term of eourt. If you or Bill or Wazlter should hsve any views
otherwise, plesse let me know.

‘Very'truly yours,

ALBERT E. N
AEJ :RC T & JENNER, TR
cc. Wilber G, Kstz

Walter V. Schaefer



OFFICE OF THE GOVERNOR

SPRINGFIELD

ADLAI E. STEVENSON May 15, 1949

GOVERNOR

Mr. Arthur Seder
Supreme Court of the United States
Washington, D, C,

Dear Art:

I am sorry that my reply to your letter of
the sixth has been so long delayed, Your letter went
first to the Law School and then was forwarded down
here, After I received it I made inquiries as to the
current state of affalirs,

Last Thursday Mr. Jenner discussed with one
of the Justices the attitude of the Court concerning
our proposed rule, The inaction of the Court to date
was explained upon the ground that two of the Justices
(Wilson and Gunn) have been ill for some time,

Mr. Jenner's reaction, and mine, is that the
Court does not intend to adopt any rule relating to
this subject. No legislation has been introduced to
date, and I would doubt very seriously the possibility
of the enactment of any legislation on this subject
during this session, which will end on July 1., The
whole situation 1s most disappointing. A good many of
us had hoped that it could be cleaned up rather expedi-
tiously by the Court but it is pretty clear now that
we were overly optimistic.

Sincerely,

Walter V. S
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LEVY MAYER (1881-1922)

ALFRED S.AUSTRIAN (1891-1932)
ABRAHAM MEYER (1896-1933)
HENRY RUSSELL PLATT [1909-1929)

ISAAC H.MAYER
CARL MEYER
PAUL M.GODEHN

HERBERT A.FRIEDLICH

FRANK D.MAYER
CARLOS A.SPIESS
LEO F.TIERNEY
H.TEMPLETON BROWN
FRANK W.SULLIVAN
JACOB X.SCHWARTZ
HARRY THOM
WILLIAM D.DOGGETT

JUSTIN C.WEBSTER
FRANK E.QUINDRY

ROSWELL H.CHRISMAN
JAMES E.SHARKEY, JR

JOHN T. MOORE
FLOYD M.RETT
HENRY L.HILL
HARRY ADELMAN
BRYSON P. BURNHAM

SHERWOOD K. PLATT
MILES G.SEELEY
JOHN T.LORCH
FREDERICK R.SHEARER
RAYMOND J. FRIEND
WILLIAM J. WELSH
LOUIS A.KOHN
RICHARD GROSSMAN
DURMONT W. MCGRAW
DONALD M. GRAHAM
EDMUND A.STEPHAN

CONTINENTAL ILLINOIS BANK BUILDING

CHICAGO 4

J.STANLEY STROUD
PHILIP M,CAGEN
W.ALLEN JOHNSON
JOSEPH M. WEIL
STUART BERNSTEIN
CHARLES L.STEWART,JR
ROBERT L.EPSTEIN
HUGH F. BELL
CORNELIUS B.KENNEDY

June 8, 1949

Hon. Fred M., Vinson
Chief Justice of the United States
Washington 13, D, C,

My deear Mr, Chief Justice:

Thank you very much for your kind letter of

June 6 re Smith v. Ragen, No, 760,

I am grateful for your expression of apprecia-
tlon of my emall services, However, I feel, as I am
sure most members of the Bar do, that the privilege
of being a member of the Bar of the Supreme Court more
than repays one for the comparatively slight amount of
time he gives to the affairs of indigent petitioners,

With my very best wishes, I remain

Sincerely,

MAYER, MEYER, AUSTRIAN & PLATT



June 65 1949

lir, wu.mmg:‘
Continental Illinois : Building,
Chicago L, Illinois.

My dear My, Friedlich:

A the Clerk of this Uourt has undoubtedly notified you, the
case in which you were appointed counsel for the peti Yo. 760,

B I T e e e

mnmmwﬁmmwmtmmmmw ;
mmmmmea?nmmuwﬁtmummw
Illinois Supreme Court's pronouncement L0

400 111, 432, In view of the similar o
mmmwmmmmmmmammmnw
wise to make a different disposition of the cause, even though the
mttﬂmtwmﬁmﬂhﬁ%mgmmmmmmm
Mnente

I realize that you have already spent considerable of your
valuable time in the preparation of this case, and I sincerely re-
mtwmmmw“mmhmtmgmmmo
of the Court's request caused you unnecessary trouble and
mmmpmmwmmmormwmw
pointments to represent indigent titioners. mwwwm:
which such appointments are iaammefwtprtdoto
the Court. Iﬁah,ﬂmfm,%mwhmmm
ummmmmormmmummmmbmmmtm
your unselfish endeavors pursuant thereto,

Very truly yours,



June 6, 1949
Mr. Herbert A. Friedlich

Continental Illinois Bank Building
Chicago 4, Illinois

7 dear Mr. Friedlich:

the Clerk of this Court has undoubtedly notified you, the case

you were appointed counsel for the petit er, No. 265 Misc.,
Smith v. Ragen, wes disposed of in & blanket order involving seven other
petitions from Illinois prisoners. In each case the order of the Illinois
Circuit court denying the petition for hsbeas corpus was vacated and the
cause re ed wi lirections to consider the Illinois Supreme Court's

pronouncement in Peo Loftus, 400 Ill. 432. In view of the similar

orocedural prob 1 1 in the case with which you are associated
¢ ¢ )

the Court thought it unwise to make & Ferent disposition of the cause,

even though the petition for cert 1 been granted and the case set
for argument.

you have already spent considerable of your valuable
time in the preparation of this case, and I sincerely regret that the
circumstances are such that your generous acceptance of the Court's request
ceused you unnecessary trouble end expense. We are extremely grateful to
all members e bar who accept appointments to represent indigent
petitioners. The unanimity with which such appointments are accepted is &

great pride to

Futfitiment--ef-ean

nf-you-agein-for-your-very-generous—response-—to-this-Gourtis—

FoGue-Eb~—I—am

eppreciation for your
acceptence of king ir ublic interest and your unselfish

endes¢




Homorable William Demman, Chief Judge
United States Court of Appeals,

Hinth Judieial Circuit

San Franeisco, California.

Peter Petersen, Clara Belle Petersen, husband and
wife, and George D. Patrick, g
iﬁt!b;yt’tbc?ﬂtiuom

Ve
Christ's Church of the Golden Rule, a corporation,
Paul W, Sampsell, L. Boteler, and McIntyre Faries,
as Trustees in Bankruptey of the Bstate of Christ's
Church of The Golden Rule, a corporation, Banke

ruphe
»o»aaiovnvbopuat»p»;nq(ﬂ;;u;rogvr‘,&eﬁm&
Dear Judge Dermant

There is enclosed herewith a copy of "Affidavit of
Howard B, Crittenden, Jr.s for order permitting Withdrawal
as Attorney for Petibioners® filed in this Court in the
above styled cause, : A

On Monday, June 20, 1949, the Court denied Mr. Crite
tenden's application, and, also, upon consideration, denied
the petition for Writ of Certiorari which had been presented,

In this connecti inasmuch as the proceedings herein
involve & Member of the Bar of this Court and, as such, an
Officer of this Court, it was felt that you should be fully
informed and advised with respect to the statements of Mr.
Orittenden concerning the proceedings in the Barkruptey

"By direction of the Court,

Chief Justice.



ILLINOIS STATE BAR ASSOCIATION

ORGANIZED JANUARY 4, 1877

Office of the President, ALBErT E. JENNER, Jr., 11 Sourn LaSALLE StrEET, CHICAGO 3, ILLINOIS

Honorable Fred M. Vinson

Chief Justice of the United States Supreme Court
Supreme Court Building

Washington 25, D.C.

My dear Chief Justice Vinson:

I am advised that you were conscious, to a degree
at least, of the efforts of the organized bar in Illinois
during the past year to induce the Supreme Court of Illinois
to adopt a rule of Court on the subject of post-conviction
hearing procedure. It may be that the proposed rule itself

came to your attention. I understand that prior to the
handing down of the opinion of the Court in Jack O'Lee Young
v. Ragen on June 6 of this year, you were informed that the
Supreme Court of Illinois had advised the Committees of the
Chicago and Illinois State Bar Associations of its decision
not to promulgate either the proposed rule or a modification
thereof.

Upon being advised of the determination of the Supreme
Court of Illinois, the Associations revised the proposed rule
in a statutory form and caused it to be introduced in the
Illinois General Assembly which was then in session. I am
pleased to report to you that the bill, as amended, passed
both houses of the General Assembly. As of this moment, the
bill has not yet reached Governor Stevenson's desk. However,
he is awaiting it and has announced to the press and assured
me that he will be pleased to have the opportunity to affix
his approval thereto. I would say that by the time this letter
reaches you, the bill will have become part of the statutory
law of Illinois. I am enclosing a copy of the bill as amended
and adopted.

The organiz ar of this State has been very much
concerned in the past few years with the problem of the
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66th G. A. SENATE BILL NO. 630 IN HOUSE

Reported from Senate, June 7, 1949.

Read by title, ordered printed and to a first reading.

For an Act to provide a remedy for persons convicted and imprisoned in the peni-
tentiary, who assert that rights guaranteed to them by the Constitution of the
United States or the State of Tllinois, or both, have been denied or violated, in

yroceedings in which they were convicted.
te] v

Be i enacted by the People of the State of Illinois, represented i the
General Assembly:

Section 1. Any person imprisoned in the penitentiary who aserts that in the
proceedings which resulted in his conviction there was a substantial denial of his
rights under the Constitution of the United States or of the State of Illinois or
both may institute a proceeding under this Act. The proceeding shall be com-
menced by filing with the clerk of the court in which the conviction took place
a petition (together with a copy thereof) verified by affidavit. Petitioner shall
also serve another copy upon the state’s attorney by any of the methods pro-
vided in Rule 7 of the supreme court. The clerk shall docket the petition upon
his receipt thereof and bring the same promptly to the attention of the court.

No proceeding under this Aet shall be commenced more than five vears after

360




=

9
4

rendition of final judgment, or more than three years after the effective date of

this act, whichever is later, unless the petitioner alleges facts showing that the

delay was not due to his culpable negligence.

Sec. 2. The petition shall identify the proceeding in which the petitioner
was convicted, give the date of the rendition of the final judgment complained
of, and shall clearly set forth the respects in which petitioner’s constitutional
rights were violated. The petition shall have attached thereto affidavits, records,
or other evidence supporting its allegations or shall state why the same are not
attached. The petition shall identify any previous proceedings that the peti-
tioner may have taken to secure relief from his conviction. Argument and cita-

tions and discussion of authorities shall be omitted from the petition.

Sec. 3. Any claim of substantial denial of constitutional rights not raised in

the original or an amended petition is waived.

Sec. 4. If the petition alleges that the petitioner is unable to pay the costs
of the proceeding, the court may order that the pe‘[i{_i(mer be permitted to pro-
ceed as a poor person. If the petitioner is without counsel and alleges that he
is without means to procure counsel, he shall state whether or not he wishes coun-
sel to be appointed to represent him. If appointment of counsel is so requested,

the court shall appoint counsel if satisfied that the petitioner has no means to pro-

cure counsel.

Sec. 5. Within thirty days after the filing and docketing of the petition, or
within such further time as the court may fix, the State shall answer or move to
dismiss. No other or further pleadings shall be filed except as the court may or-
der on its own motion or on that of either party. The court may in its discretion
grant leave, at any stage of the proceeding prior to entry of judgment, to with-
draw the petition. The court may in its diseretion make such orders as to amend-
ment of the petition or any other pleading, or as to pleading over, or filing further
pleadings, or extending the time of filing any pleading other than the original

petition, as shall be appropriate, just and reasonable and as is generally pro-

vided in Rule 8 of the supreme court and section 46 of the Civil Practice Act.




AMENDMENT TO

66th G. A SENATE BILL NO. 630 IN HOUSE 1949

@ﬁ?ﬁarﬁzwl‘

1 Adopted June 17, 1949.

AMENDMENT NO. 1.
Amend printed Senate Bill No. 630 in House on page 3 by striking all of
9  Section 7 and inserting in lieu thereof the following:
& “Sec. 7. Any final judgment entered upon such a petition may be reviewed
4 Dy the supreme court on writ of error brought within six months from the entry

5 of the judgment.’’

1827—300
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Sec. 6. The court may receive proof by affidavits, depositions, oral testimony,
or other evidence. In its discretion the court may order the petitioner brought
before the court for the hearing. If the court finds in favor of the petitioner, it
shall enter an appropriate order with respect to the judgment or sentence in the
former proceedings and such supplementary orders as to rearraignment, re-

trial, custody, bail or discharge as may be necessary and proper.

Sec. 7. Any order dismissing the petition and any order entered after trial
of the issues shall be final unless reversed on writ of error from the supreme
court brought within one year from the rendition of the order.

Any such order may be reviewed by the supreme court on writ of error

brought within one year from the rendition of the order.
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W.H. DUCKWORTH, CHIEF JUSTICE gst?ttf DE QS l‘UrBi'ct

WM. Y. ATKINSON, PRESIDING JUSTICE

LEE B.WYATT
T.GRADY HEAD
T.S.CANDLER
J.H. HAWKINS
BOND ALMAND

A.H.CODINGTON, REPORTER
M.M.VIGNAUX ASST. REPQRTER

§u}1r£ nre @Ultft K.C.BLECKLEY, CLERK
HENRY H.COBB, DEPUTY CLERK
;Atlztnlat L.R.WADDEY, SHERIFF

September 27,

ASSOCIATE JUSTICES L3¢

Hon. Fred V. Vinson,

Chief Justice of the United States,

The Supreme Court of the United States,
Washington, D. C.

Dear Mr. Chief Justice:

Mr. Morris Abrams, an attorney at
residing in Atlanta, Georgia, who is admitted
practice in the Supreme Court of Georgia, but
who has not been admitted to this court long enough
to enable him to be admitted to practice in your
court, advises me that he has pending in your
court cases which he desires very much to argue.
The purpose of this letter is to inquire of you
whether or not you can suspend your rule and allow
him to argue his cases before your court.

T know Mr. Abrams very well and
know that he is a brilliant lawyer, entirely
capable of handling any matter before your court
in a way that would be helpful to the court. I,
therefore, wish to request that you extend to him
this privilege, if possible.

I would be happy to receive notiee
p. f i . i ot i T
from you that the privelege requested is granted.
With kind personal regards, I remain,

Sincerdly

!/
W. H. DUCKWORTH,
Chief Justice.




October 18, 1949

Honorable W, H, Duckworth,
Chief Justice,

State of Georgia Supreme Court,
Atlanta, Georgia.

Dear Mr, Chief Justice:

I have your letter of September 27th in which you request
that Mr. Morris Abrams be granted permission to argue certain
cases before the Supreme Court of the United States.

In order that we may identify the cases in which Mr. Abrams
is interested, I would appreciate it if you would ascertain from
him the style of the cases and the numbers., After I have received
this information, we will be happy to give the matter considera-
tion,

With kind personal regards,

Sincerely,

(8ignea) #red M, ¥ingon



g}} OFFICE OF THE DISTRICT ATTORNEY
OF
DELAWARE COUNTY
MEDIA, PENNSYLVANIA

DISTRICT ATTORNEY ASSISTANT DISTRICT ATTORNEYS

C.WILLIAM KRAFT, JR. TELEPHONE:-MEDIA 1350 OR O600 ¥ KARLAW. JOHNSON
! FIRST ASSISTANT

EDWARD H:BRYANT, JR.
7l ) i \ SOLOMON L.HAGY
October 27th, 1949 R.PAUL LESSY
JOSEPH E.PAPPANO
RAYMOND R.,START

Honorable Fred M. Vinson, Chief Justice,
United S 3S dua*cz' Court,

Supreme urt Building

W cixullll 710

October Term 1948 - 418

Edward Gipbbs vs C.J. Burke, Warden
Eastern State Penitentiary

Pursuant to the decision of your Honorable
Court, the opinion by Mr. Justice Reed, the above named
defendant was given a new trial in this county on October
10th, 1949.

[t may be of interest to you to know that at
the time he was 3 trial, the dhfendanu desired to
enter a plea of guilty, provided that he was given a lighter
sentence. When the case was returned here for triel, the
defendant requested the appointment of Mervin R. Turk, Esquirs,
one of our outstending attorneys. Mr. Turk accepted the
request and presented a vigorous defense.

The results of the trial were that the jury
considered the case about fifteen minutes and found the
defendant guilty as charged. The court then assigned to the
defendant the same Sentence that had previously been imposed.

the fact that
ssistant Distri

Also, of passing interest, is
neither the previous Judge nor I, as the AS
Attorney, had anything to do with the second trial.

Very truly yours,

:
b

#bt ASST ,~ );vurlct Attorney
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Apparently Dean Manion is referring to Case No. 334 -
United States v. Shoreline Cooperative Apts. =
probable jurisdiction was noted on 10/17/L9




Mnitiersity of Notre Bame

COLLEGE OF LAw
NOTRE DAME, INDIANA

OFFICE OF THE DEAN = s
CLARENCE MANION Novemoer 9, 1l

The Honorable Fred M, Vinson

Zupf:xe Court
'n~ton, D. (34

Dear Justice Vinson:

Enclosed herewith are the page proofs of a Note pre-
of our senior law s twlﬂnt on the "Delegation and
Aspects of Tt and Rent Act of 1929” The
issue of the Notre Dame Lawyer
the final publication, the

in view of
proofs are uotn; forwaruel.

I am aware of the fact that a
1se involving this consti ution°1 “o’ t endi
the Supreme Court. The anclosed side of the
controve but represents nt involving
several novel approaches T« possible decision of the question.
These pages al orwarded by 1 1S & :} ':‘; £ the caurc“ in
the hope th i e o g to the Tlxs 51
who will Jﬁnmrtamu ques

particular

ca ag before
4
|

ces
JuiOi’z.

Sincerely yours,

CLARENCE MANION
DEAN




25 Notre Dame Lawyer 79 (1949)

CONTRIBUTORS TO THE FALL ISSUE

Alfred L. Scanlan, Assistant Professor of Law, University of Notre
Dame. A.B., 1941, Columbia University; LL.B., 1946, LL.M., 1947,
George Washington University School of Law; Attorney, Federal Power
Commission, 1946-47. Member of the Bars of District of Columbia
and Indiana. Contributor, George Washington Law Review, Rocky
Mountain Law Review, Journal of Legal Education. Faculty Advisor,
Notre Dame Lawyer.

Louis C. Kaplan, A.B., Yale University; LL.B., LL.M., George-
town University School of Law. Attorney, Bureau of Law, Federal
Power Commission. Contributor, Notre Dame Lawyer. Georgetown
Law Journal.

Miriam Theresa Rooney, A.B., 1930; M.A., 1932; Ph.D., 1937,
Catholic University of America; LL.B., 1942, George Washington
Jniversity School of Law. Member of the Bars of the District of
Columbia and the United States Supreme Court. Associate Editor,
The New Scholasticism, 1945-48. Contributor to various legal and
philosophical journals. Lecturer in Jurisprudence, Columbus Univer-
sity Law School, 1942-48. Associate Professor of Law, Catholic Uni-
versity of America.

NOTES
Constitutional Law

DELEGATION AND SEPARABILITY ASPECTS OF THE HOUSING AND
RENT AcT oF 1940%

Recent court decisions interpreting the Housing and Rent Act of
1949,1 present an interesting conflict on the issue of the Act’s con-
stitutionality, specifically as respects Congress’ power to delegate its
legislative authority. A federal district court in Illinois recently held,

*A decision by the Supreme Court on the issue of the constitutionality of the
Housing and Rent Act of 1949 appeared imminent as this note was being pre-
pared and set in print. The present note has been prepared with a view toward
presenting various issues which might arise in determining the wvalidity either of
the instant Act or any similar pieces of legislation subsequently enacted; i.e.,
while discussion of the issues has been specifically related to the provisions of the
rent Act, the issues so presented are merely applied to, and not limited by, the
provisions of that particular Act.

1 Pub. L. No. 31, 81st Cong., 1st Sess. (Mar. 29, 1949). This Act amends the
1047 Act, 61 StaT. 196 (1947), as amended, 50 U.S.C. App. § 1891 et seq. (Supp.
1949),




80 NOTRE DAME LAWYER

in Woods v. Shoreline Cooperative Apartments, Inc., et al.? that the
Act is an unconstitutional delegation of the legislative power of Con-
gress insofar as the “local option’ provisions # are concerned, and that
these provisions are not separable from the remaining portions of the
Act, despite the presence therein of a standard separability clause.?
Thus the entire Act was, under the reasoning of the court, wholly
unconstitutional. Squarely opposed to the holding in the Skoreline
case is the subsequent decision handed down by a federal district
court in California, in United States v. Emery et al.® This case upheld
the “local option” provisions as a valid delegation of congressional
power to the states and local communities. In a third case, United
States v. Resch,® a federal district judge in Kentucky has stated that
the “local option” provisions are valid, and that even if any of them
were declared invalid, they would be separable from the rest of the
Act. These decisions serve to point up some of the rather novel aspects
of the problem of the permissible limits of Congress’ delegation of its
legislative power as raised by the recent rent control Act.

The scope of this note will be restricted to: a brief examination of
the history of rent control legislation in the United States; the prob-
lem of delegation of congressional legislative power to the states and
local communities under the Housing and Rent Act of 1949; the
operation of the separability clause which is included in the Act. It

will be assumed that the war powers, from which derive the con-
gressional authority to pass any sort of rent control legislation, may
still be validly exercised.”

[t would be well at the outset to clarify the sense in which the
term “delegation of legislative power” will be used. This phrase has
been utilized by some courts to denote unconstitutionality per se?
while in other courts a delegation in itself is not conclusive of un-

2 84 F. Supp. 660 (N. D. IlIl. 1949).

3 Note 1 supra, at § 204 (j) (1), (2), (3) of the Act as amended.

t  Note 1 supra, at § 303 of the Act as amended.

5 85 F. Supp. 354 (S. D. Calif. 1949).

8 85 F, Supp. 380 (W. D. Ky. 1949). A fourth “test” suit was recently be-
gun in Chicago before a special three-judge court. N. Y. Times, Sept. 13, 1949, p.
31, col. 1. Early interest in the progress of this case has dwindled since the Su-
preme Court has agreed to hear the Shoreline case in the near future. See 18 L. W.
3118 (1949).

7 Both the Shoreline and Emery cases proceeded on this assumption.

8 FEarly cases which seem to proceed upon this theory include: The Brig
Aurora, 7 Cranch 382, 3 L. Ed. 379 (U. S. 1813); Field v. Clark, 143 U. S. 649,
12 S. Ct. 495, 36 L. Ed. 294 (1892); United States v. Grimaud, 220 U. S. 506, 31
S. Ct. 480, 55 L. Ed. 563 (1911); Locke’s Appeal, 72 Pa. 491 (1873); cf. more
recent cases, where conferring of regulatory power was held to be a mere limita-
tion by Congress of its own power. United States v. Rock Royal Cooperative,
Inc., et al., 307 U. S. 553, 59 S. Ct. 993, 83 L. Ed. 1446 (1939) and Currin v.
Wallace, 306 U. S. 1, 59 S. Ct. 379, 83 L. Ed. 441 (1939).
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constitutionality, but merely presents the further and more important
question of whether such delegation is “yalid” or “invalid.” ® The
tendency of courts today is to recognize, realistically, that many of
the broad powers delegated by Congress are, to some extent at least,
legislative in nature.!® In accordance with this trend, the use of the
term ‘“delegation of legislative power,” for the purposes of this note,
will not of itself indicate an unconstitutional delegation, but will merely
raise the further question of the validity of such delegation.

[

Although the broad issue upon which the problems arising under
the Act turn—namely, the issue of delegation of legislative power—
reaches down into the roots of American constitutional history,'! com-
prehensive federal rent control legislation was unknown in the United
States until the recent war. The only federal act of general applica-
tion in the first World War was the Soldiers’ and Sailors’ Civil Relief
Act of 191812 which merely protected families of service men from
eviction and distress during their period of service, if rentals were not
more than fifty dollars per month. Congress also passed a rent control
act of a more comprehensive nature for the District of Columbia,
which provided, with certain exceptions, that no judgments of evic-
tion should issue for the duration of the war where tenants held
under leases of one month or longer.!® Five states passed rent con-
trol acts during the first World War,' but general housing conditions
apparently did not warrant widespread legislation.

With the advent of the second World War, Congress, under the
authority of its war powers, passed the Emergency Price Control Act
of 194215 which provided, inter alia, for the establishment, at the

9 As long ago as 1916, Elihu Root stated that, as the result of the creation of
various administrative boards, “the old doctrine prohibiting the delegation of
legislative power has virtually retired from the field and given up the fight.” Root
Public Service By The Bar, 2 AB.A.J. 736, 749 (1916). See an excellent and
realistic discussion of delegation, in which the court construes J. W. Hampton, Jr.
& Co. v. United States, 276 U, S. 394, 48 S. Ct. 348, 72 L. Ed. 624 (1928), as
recognizing a permissible area of delegation of legislative powers. State ex rel.
Wisconsin Inspection Bureau v. Whitman, 196 Wis. 472, 220 N. W. 929 (1928).
See also Jaffe, An Essay on Delegation of Legislative Power: II, 42 Cor. L. REv.
561 (1947); Cousens, The Delegation of Federal Legislative Power to Executive
Officials, 33 MicH. L. REv. 512 (1934).

10 Authorities cited note 9 supra.

11 See, e.g., the early cases cited note 8 supra.

12 40 STAT. 440 (1918).

13 Jd. at 443, § 300 (1).

14 See 51 Harv. L. REv. 427, 497 (1942), citing DRELLICH AND EMmERY, RENT
CONTROL IN WAR AND PEACE 16-20 (1939) ; see also, as to state rent control during
and after the first World War, 95 Cong. Rec. 2956 (Mar. 22, 1049).

16 56 StaT. 23 (1942).
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discretion of the Price Administrator, of controls over rental housing
units in defense rental areas.l® The broad powers given to the Admin-
istrator under this Act reflected the well-founded fear of the economic
irepercussions of the war. The purpose of the Act, as set forth in
Section 1 (a), was, in part, ‘“to stabilize prices and to prevent specu-
lative, unwarranted, and abnormal increases in prices and rents; to
eliminate and prevent profiteering . . . and other disruptive practices
resulting from abnormal market conditions or scarcities caused by or
contributing to the national emergency. . . .” In 1944, the Act, as
amended,'” was amended to allow the Administrator to decontrol
rental units in areas where he found that there were adequate rental
facilities, or where for other reasons rent control was no longer neces-
sary.! In 1946, a Congressional change of policy was declared:
i that unnecessary or unduly prolonged controls over prices and
rents and use of subsidies would be inconsistent with a return to .

a peacetime economy.”'® In 1947, the duty of administering rent
controls passed from the Office of Price Administration to the Office
of the Housing Expediter, under the terms of the Housing and Rent
Act of 1947.20 The reason for the shift, of course, was the prospective
expiration of the Emergency Price Control Act, and the realization
by Congress, at the same time, of the continued need for federal rent
controls. Congress, in this new Act, affirmed the policy of the 1946
price control legislation, and further stated that it was the congressional
purpose “to terminate at the earliest practicable date, all Federal re-
strictions on rents on housing accommodations.” 2!

Under the 1947 Act, the Housing Expediter was given substantially
the same discretionary powers 22 to decontrol defense rental areas as
had been given the Price Administrator under the earlier price control
acts. However, the Expediter was directed to set up local advisory
boards consisting of persons who were “representative citizens of the
area,” to be appointed by the Expediter from recommendations made
by the respective Governors of the states. These local boards could
make recommendations to the Expediter for decontrol of defense
rental areas or portions thereof, subject to the approval of the Ex-
pediter. The action of the Expediter in approving or disapproving of
these recommendations was not entirely discretionary, however. It
was provided that: =3

Id. at 24,8 2 (a).
56 STAT. 23 (1942), as amended, 57 StAT. 566 (1943).
56 STAT. 23 (1942), as amended, 58 STAT. 633 (1944).
56 STAT. 23 (1942), as amended, 60 STAT. 664 (1946).
61 StAT. 196 (1947), as amended, 50 U. S. C. App. 1891 et seq. (Supp.
1049), Pub. L. No. 31, 81st Cong., 1st Sess. (Mar. 29, 1949).
21 Jd. at § 201 (a) of the 1947 Act. It is interesting to note that this section
remained unchanged in the 1948 and 1949 amendments to the original Act.
22 J]d. at § 204.
23 Id. at § 204 (e) (3).
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Any recommendation of a local board appropriately substantiated
and in accordance with applicable law and regulations shall be approved
and appropriate action shall promptly be taken to carry such recom-
mendations into effect.

The meaning of this section was clarified in the 1948 amendment
of the Act, which provided that a recommendation should be deemed
“appropriately substantiated and in accordance with applicable law
and regulations” if the local board: held a public hearing; gave proper
notice of the place, date and purpose of the hearing; filed a copy of
the recommendation with the Governor; kept a record of the proceed-
ings and sent a copy thereof, along with its findings and recommenda-
tions, to the Expediter; and if the record contained adequate and
substantial evidence to support the findings and recommendations of
the local board.?*

It was with this background of federal rent control legislation, and
during the difficult transitional period between the war and the pros-
pective return to a stabilized, normal economy that Congress, after
extended committee and floor hearings and debates, passed the Housing
and Rent Act of 1949. Included in this Act, in addition to the exten-
sion of many of the provisions of the previous rent acts, were the
unique and presently controverted provisions for ending federal rent
control at the option of state and local governing units.?5

Congressional dissatisfaction with the progress of decontrol 2¢ under
the previous rent control acts, which had vested virtually all decontrol
powers in the Housing Expediter, coupled with the desire to end all
federal rent controls at the earliest possible time,27 led to the inclusion
of the “local option” provisions in the 1949 Act. Consideration of these
provisions will involve an examination of two fundamental problems.
(1) Do the provisions giving the states and local governing units an
opportunity to end federal rent control amount to a delegation of
congressional legislative power; or are these provisions merely a
limitation by Congress on the operation of its own law? (2) If any
of the provisions do amount to a delegation, is the delegation valid,
or is it an unconstitutional abdication by Congress of its legislative
prerogatives? :

Section 204 (j) (1) of the Housing and Rent Act provides:

Whenever the governor of any State advises the Housing Expediter
that the legislature of such State has adequately provided for the estab-
lishment and maintenance of maximum rents, or has specifically ex-
pressed its intent that State rent control shall be in lieu of Federal rent

24 Jd. at § 204 (e) (4) of the 1947 Act, as amended, 50 U. S. C. App. § 1894
(Supp. 1949).

25 See note 3 supra.

26  See, e.gz., 95 Cong. Rec. 2521-6 (Mar. 15, 1949); 95 Cong. Rec. 2362-3

(Mar. 11, 1949).
27T See note 21 supra.
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control, with respect to housing accommodations within defense-rental
areas in such State and of the date on which such State rent control
will become effective, the Housing Expediter shall immediately make
public announcement to the effect that he has been so advised. At the
same time all rent controls under this Act, as amended, with respect to
housing accommodations within such State shall be terminated as of the
date on which State rent control is to become effective. As used in this
subsection, the term “State” means any State, Territory, or possession

of the United States.

Under this subsection, it would seem that Congress has merely
given the states an opportunity, in lieu of federal rent control, to enact
their own laws on the same subject matter. The power under which
the states would enact rent control laws, is, of course, derived from
their inherent police power, and not from the war powers. That the
states, in the exercise of their police power, can enact valid rent control
laws has been affirmed by the Supreme Court in Marcus Brown Hold-
ing Company v. Feldman 28 and Edgar A. Levy Company v. Siegel.2?
The subsection of the Housing and Rent Act presently under dis-
cussion does not specifically direct the states to take action to ter-
minate rent control; furthermore, such action, if taken, need not have
any reference to the emergency war powers, even though as a prac-
tical matter the need for rent control at this time obviously derives
from the economic aftermath of the war, whether so stated or not.

In any event, these provisions for decontrol seem proper in view of
the fact that the states have power to pass rent control laws inde-
pendently of the war effort, so long as Congress agrees, as it appears
to have done under this subsection, that its own law, which can be
based only on the war powers, shall not take precedence.

The provisions of this subsection are not strictly analogous either
to state home rule or state “local option” laws, since the powers of the
various state subdivisions in those instances are derived only from
the states, while the power of the state is, in the matter of rent con-
trol, coexistent with, and not derived from federal power.

It should be noted that if the states, under this subsection of the
Act, were authorized to exercise a continuing power to administer the
federal law, this would of course amount to a delegation, valid or
invalid, of congressional legislative power. But it might well be
argued that this section, as it stands, is not a delegation of eny con-
aressional power, since, as has been pointed out, the states likewise
have the power, though on a different basis, to enact rent control
legislation, and since, by providing the states with the opportunity to
provide their own controls, Congress has merely put a voluntary

28 256 U. S. 170, 41 S. Ct. 465, 65 L. Ed. 877 (1921). Despite this case, the
Illinois district court in the Shoreline case thought the existence of such power
doubtful. 84 F. Supp. 660, 662 (N. D. Ill. 1949).

29 258 U. S. 242, 42 S. Ct. 289, 66 L. Ed. 595 (1922).
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limitation on the operation and applicability of its own Act. Under
this view, it does not become necessary to discuss, in this subsection,
the question whether sufficient standards are laid down by Congress
to guide the states—a question which would only arise if the sub-
section were construed to be a delegation of congressional legislative
power to the states.?® Under the concurrent powers theory which has
been developed, it would not be the proper concern of Congress to
tell the states how to exercise their own legislative powers. Likewise,
it is not necessary to consider whether the absence of concurrent
powers would conclusively establish that the provisions of this sub-
section involve delegation rather than congressional limitation. How-
ever, it seems pertinent to point out that, in addition to the concurrent
powers theory, the constitutionality of this subsection might be upheld
on the authority of United States v. Rock Royal Cooperative, Inc.,
et al.3' and Currin v. Wallace,?? in which individuals were given the
power to determine whether an order issued under a congressional act
was to apply to them. This power was held to be only a limitation
by Congress on the operation of its own act, and not a delegation.
These cases may be distinguishable on their facts from the situation
presented under the rent Act, and the concurrent state powers theory
would seem to be a sounder basis upon which to argue the constitu-
tionality of this subsection of the Act. The Rock Royal and Currin
cases are discussed further under subsection (j) (3) of the Act.

The only remaining issue as to this subsection, then, is whether it is
separable from any other section of the Act which might be declared
unconstitutional.??

Section 204 (j) (2) provides:

If any State by law declares that Federal rent control is no longer
necessary in such State or any part thereof and notifies the Housing
Expediter of that fact, the Housing Expediter shall immediately make
public announcement to the effect that he has been so advised. At the
same time all rent controls under this act, as amended, with respect to
housing accommodations within such State or part thereof shall be ter-
minated on the fifteenth day after receipt of such advice. As used in
this subsection, the term ‘“‘State” means any State, Territory, or possession
of the United States.

[t would seem that the same reasoning as was applied to subsection
204 (j) (1) might likewise be applied here. Since the states (insofar
as their laws do not conflict with federal law on the same subject
matter) can enact rent control laws,?* and since Congress can validly
limit the operation of its own law3% Congress has, under this sub-

30 The question of standards is discussed infra.

31 307 U. S. 553, 59 S. Ct. 993, 83 L. Ed. 1446 (1939).

32 306 U.S. 1, 59 S. Ct. 379, 55 L. Ed. 563 (1939).

33 The question of separability is discussed infra, under section III.

34 See notes 28 and 29 supra.

35 See, e.g., the Rock Royal and Currin cases, cifed notes 31 and 32 supra.
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section, merely placed a limitation on its own act by allowing the
states to determine, under their own police powers, that no rent con-
trol is necessary. It would not seem to be an important distinction
that one state law would continue rent control under a system of its
own, while another would abolish it completely, since what Congress
has done in both subsections 204 (j) (1) and 204 (j) (2) is to give
the states a green light to legislate on the subject as they deem desirable.

A further question might arise, however, with respect to the role of
the Governor of a state under this subsection. Is it within the discretion
of the Governor to determine whether the state law is adequate and
to refuse to advise the Housing Expediter as prescribed by this sub-
section if the Governor should feel that the law which the legislature
has passed is inadequate? #¢ If the Governor does have such dis-
cretion, then it would appear that the power to determine whether
the federal law should continue to apply is not derived from concurrent
legislative power alone, but rather is an attempt by Congress to dele-
gate its power to a state executive officer. It is not clear that dis-
cretion is granted to the Governor under the wording of this section,
however, and the problem of delegation to local officers is more
squarely presented under section 204 (j) (3).

Section 204 (j) (3) provides:

The Housing Expediter shall terminate the provisions of this title in

any incorporated city, town or village upon receipt of a resolution of its

governing body adopted for that purpose in accordance with applicable

local law and based upon a finding by such governing body reached as

a result of a public hearing held after 10 days’ notice, that there no

longer exists such a shortage in rental housing accommodations as to

require rent control in such city, town or village; Provided, however,

That such resolution is first approved by the Governor of the State before

being transmitted to the Housing Expediter; And provided further,

That where the major portion of a defense-rental area has been decon-

troled pursuant to this paragraph (3), the Housing Expediter shall de-

control any unincorporated locality in the remainder of such area. (Em-
phasis partially supplied.)

The provisions of this subsection clearly place the process of de-
control outside the realm of concurrent state legislative power. Thus
the general problem of the delegation of Congressional legislative
power is inescapably presented. The argument might be advanced that
the power of the local governing units to determine, under this sub-
section, whether the federal law is to continue to apply is merely, as
in subsections (j) (1) and (j) (2), a voluntary limitation by Congress
on the operation of its own Act. But a distinction may be drawn, in
that in the latter instances a concurrent power already existed in the

36 That the Senate Committee on Banking and Currency, to which the Hous-
ing and Rent Act of 1949 was referred, considered this language to vest discre-
tion in the Governor, see section on State Action, SEN. Rep. No. 127, 8lst Cong,.,
1st Sess. (1949).
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states, and Congress had merely indicated its readiness to step out
of the way of the exercise of that power. But, as pointed out, no
such concurrent power exists in local governing units. The Rock Royal
and Currin cases involved situations somewhat analogous to the “local
option” provisions of subsection (j) (3), and might seem, at first, to
be authority for the proposition that the latter is a limitation by Con-
oress on the application of its own Act. The Rock Royal case involved
the constitutionality of the Agricultural Marketing Agreement AGtST
under which the Secretary of Agriculture had authority to promulgate
orders designed to carry out the stated policy of the Act. Such orders
were only to go into effect when two-thirds of the producers of a
particular commodity, in the locality involved, approved them. The
Court, in upholding the Act, concerned itself mainly with the suffi-
ciency of standards which had been set down for the guidance of the
Secretary in formulating such orders. The problem of delegation of
congressional authority to the local producers was passed over lightly.
Under similar facts in the Currin case, in which the constitutionality
of the Tobacco Inspection Act 3% was in issue, the validity of sub-
mitting an order of the Secretary of Agriculture which affected a given
locality to a referendum of the local producers affected thereby was
specifically upheld. The Court was of the opinion that Congress had
merely placed a restriction on its own law by with-holding its opera-
tion where more than one-third of the tobacco growers opposed the
order. These cases would seem to indicate, since the power of indi-
viduals to determine the application of an administrative order was
held not to amount to a delegation, that the existence or non-existence
of concurrent power is not a conclusive test of whether a delegation
or a mere limitation is involved. In any event, there seem to be other
considerations which would distinguish those cases from the situation
involved under subsection (j) (3) of the Housing and Rent Act. The
richt to determine whether an entire Congressional act is to apply is
certainly a broader power than is sanctioned under either the Rock
Roval or the Currin case, although it might be argued that the difference
is one of degree and not of kind. Furthermore, it may be suggested
that in the Rock Royal and Currin cases, the Court found it necessary
to avoid acknowledging that the power given to the producers con-
stituted a delegation of any sort if the acts involved were to be sus-
tained. That power of some sort was given is obvious; but the Court
looked at the obverse side of the coin—at the fact that the giving of
power to prevent the orders from taking effect was a voluntary limita-
tion by Congress on its own laws. It would seem that both a limitation
and a delegation of power were present under these acts. Inasmuch
as the power given was to approve or disapprove administrative orders

50 StAT. 246 (1937), as amended, 7 U.S.C. § 601 (Supp. 1948).
49 StaT. 731 (1935), as amended, 7 U.S.C. § 501 (1946).
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only, it could be termed only a quasi-legislative power, though the
fact that such orders, once effective, had the force of law makes this
appear to be a hairline distinction. Considered as legislative power,
the delegation would seem to be of doubtful validity because of the
lack of standards for the guidance of the producers in exercising this
power. Thus the difficulty of upholding acts otherwise beneficial if the
fact of delegation were recognized may have had something to do with
the terminology adopted by the Court in the Rock Royal and Currin
cases.

In the earlier case of Carter v. Carter Coal Company, et al.*®
where an affirmative and broader power devolved upon individuals—
the power to set wages and hours for the coal industry—the giving of
such power to individuals was denounced by the Court as an uncon-
stitutional delegation of legislative power. The fact that the power
granted under the Rock Royal and Currin cases was only negative,
and affected only executive orders, may justify considering it as a
delegation of merely quasi-legislative powers, or, assuming that there
were sufficient standards, as a permissible delegation of legislative
power; but where such a power is.conferred by Congress on others,
it is difficult to see how it can be said that there is no delegation of
any sort.

Assuming for purposes of discussion that the power to determine
the applicability of federal rent controls under the Housing and Rent
Act of 1949 is a delegation, valid or invalid, we come to the question
whether under the Act congressional power can properly be delegated to
local governing units of the states. The problem here is rather novel,
since the question usually arises in connection with the delegation of
federal power to other branches of the Federal Government. Local
boards operating within the states under a federal authority and admin-
istering a federal law have been sustained when members of such boards
have had no organic affiliation with local governing units, e.g., local rent
control and O.P.A. offices.® However, the powers exercised by these
local units were sustained on the theory that there was no invalid dele-
gation by Congress of its legislative power; since local governing units
were not involved in the local administration of these laws, the ques-
tion which is now presented under subsection (j) (3) did not arise.
Even if, under this subsection, there were deemed to be no delegation
of congressional legislative power which would be improper if made
to a federal board operating under a federal authority, it would seem
that the delegation of any congressional authority to local governing
units offends the concept of the division of powers under our consti-

39 208 U.S. 238, 56 S. Ct. 855, 80 L. Ed. 1160 (1936).

10 Woods v. Miller, 333 U. S. 138, 68 S. Ct. 421, 92 L. Ed. 596 (1948);
Bowles v. Willingham, 321 U. S. 503, 64 S. Ct. 641, 88 L. Ed. 892 (1944); Yakus
v. United States, 321 U. S. 414, 64 S. Ct. 660, 88 L. Ed. 892 (1944).
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tutional system of government. There have been instances, under fed-
eral statutes, in which local officers have been appointed to serve con-
currently in similar federal positions. But the exercise of such federal
and state powers remained at all times separate and distinct, and any
action under the federal authority in these cases was purely ministerial
and admitted of no power to vary the federal law in any respect. At
least one prominent writer has compiled examples of such instances
and has stated: 42
Apparently there has been no federal or state legislation expressly
designating the administrative officers of the one government as agents
of the other. Indeed, such “blanket” appointments would, in some cases,
meet constitutional difficulties . . . But much cooperation between the
Union and the states has been effected by the executive appointment,
with or without express authority of law, of state officers as federal
officers and federal officers as state officers. Thus the state foresters be-
come federal foresters, the local health authorities federal “epidemicolo-
gists,” the state employment officers federal employment directors, sheriffs
deputy marshals, state prohibition officers federal prohibition officers; and
other such appointments are made where the federal and state govern-
ments perform corresponding functions. (Emphasis supplied.)

Under the Selective Draft Act for the first World War, the President
was given authority to create draft boards “to be chosen from among
the local authorities of such subdivisions or from other citizens residing
in the subdivision” 42 and, in addition, “to utilize the service of any or
all departments and any or all officers or agents of the United States
and of the several States. . . .” 43 The validity of this Act was chal-
lenged on various grounds, among which was the contention that it
involved an unconstitutional delegation of federal authority to state
officials. The Supreme Court, in upholding the constitutionality of the
Act, stated that this objection was “too wanting in merit to require
further notice.” #* The fact that these appointments would not necessi-
tate an overlapping of federal and state functions would seem to have
been a significant factor in the decision of this case, along with the ex-
istence of a national emergency.

Can it be said that in subsection (j) (3) of the Housing and Rent
Act, as in the examples just cited, Congress is merely for the sake
of convenience utilizing a body which already exists, at the same
time considering it as federally, and not locally constituted for this
particular purpose? This could hardly be the case, since the Act
specifies that the body shall conform to local law in carrying out its
functions under the Act. It was clearly Congress’ purpose to shift the

41 Barnett, Cooperation Between the Federal and State Governments, 17 NAT.
Munic. REv. 283, 287 (1928).

42 40 StAT. 79 (1917),

43 Jd. at 80, § 6.

44 Arver v. United States, 245 U. S. 366, 389, 38 S. Ct. 159, 62 L.
(1918).
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legislative burden to the Governors and local officials in this section of
the Act, and to let them, acting as local officials primarily, terminate
federal rent control when they thought it desirable. Hence the failure
to give this power to the already existing local rent boards. Congress
sought to give the localities authority to act on their own, apart from
the federally constituted Housing Expediter and rent boards, so that
if they were dissatisfied with the speed of decontrol by the federal
officers, they could, in their capacity as local officers, take the matter
into their own hands.*3 It is submitted that the spirit and letter alike
of our federal system of government inveigh against such a delegation
of federal authority to the political subdivisions of the states.

To state that it makes no real difference whether a local unit is
created originally by the state—that the above argument upholds form
over substance—is to argue that there is no real division of powers,
if such statement is made where, as here, a local unit as such exercises
federal powers. In this case it is also to overlook certain facts leading
to the enactment of subsection (j) (3). The Congressional Record
reveals that some Senators, at least, had grave doubts as to the con-
stitutionality of this subsection. Senator Pepper commented:%8

It seems to me that there is very questionable authority for the Gov-
ernment of the United States to delegate to a subordinate political
subdivision what amounts, for all practical purposes, to the exercise of
legislative authority. We have gone far enough, it seems to me, in author-
izing any State to enact a law setting up its own rent-control system:
covering the whole State, and, upon the facts being certified by the gov-
ernor, eliminating that State from the area of Federal control . . . But,
Mr. President, the Congress of the United States cannot properly delegate
legislative authority. I think Congress should meet the issue squarely.
We should either legislate upon rent control or get out of the field and
leave it to the local authorities to legislate. If the municipalities want
rent control, we should leave it up to them and to the States to provide
it, if the Federal Government abandons the field. But this is a curious
kind of arrangement, when we legislate, and we do not legislate, on rent

control.

Arguments supporting the constitutionality of the subsection were
also made in the Senate,*7 and the fact that the bill as passed included
this subsection would seem to indicate that a majority of the Congress
either considered the subsection to be constitutional or did not con-

sider the problem.
There is an analogy which may be cited as favoring the validity
of subsection (j) (3) (aside from the question of sufficiency of stand-

45 See, e.g., 95 Cong. Rec. 2981, 3404 (Mar. 22, 1949) (Senators McClellan
and Fulton favoring the proposal); 95 Cong. Rec. 2084-5 (Mar. 22, 1949) (Sen-
ators Pepper and Humphrey recognizing the purpose, but opposing the proposal).
46 05 Cong. Rec. 2984 (Mar. 22, 1949) ; see also argument of Sen. Sparkman,
05 Cong. Rec. 2875-6 (Mar. 21, 1949),
47 05 Cong. Rec. 2956 (Mar, 22, 1949); 95 Cong. Rec. 2879-80 (Mar. 21,
1949).
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ards, discussed infra): the long-established practice of allowing cases
involving federal statutes to be litigated in the state courts.*® But
some distinction may be found in the constitutional provision that the
laws of Congress shall be binding on all the states;*® since this is
true, it seems only logical to allow the state courts to enforce such
laws directly. But in point of fact, no convincing justification for this
practice seems to exist; it has been declared to exist simply on the
basis of respect for long custom and usage ° —a sort of judicial pre-
scriptive right. No such habit or usage exists with regard to the fed-
eral legislative branch; the state legislatures are nowhere directed to
enact local laws similar to those passed in similar matters by Congress.
In a converse situation, an attempt by a state legislature to let Con-
gress and federal administrative boards create regulations for the state
was overthrown, rather indignantly, in Darweger v. Staats.' And it
would seem that Congress, on its part, can hardly allow the local
governments to decide on the applicability of its laws without at least
facing the charge of abdication of its legislative powers.

Another possible approach to the question of the constitutionality
of subsection (j) (3) is from the direction of the sufficiency of the
standards laid down by Congress for guidance of the local units. Per-
tinent here is the fact that the Illinois district court, in deciding the
case of Woods v. Shoreline Cooperative Apartments, Inc., et al.,5* held
the entire “local option” section 53 unconstitutional on the ground that
there were insufficient standards set out for the guidance of the state
and local units. The court, in its opinion, stated:%*

It will be noted on reading the local option provisions of this Act that
no standards are set up either for the determination of basic facts or
rules for guidance of the States, municipalities, or other political sub-
divisions, in determining whether or not they shall remain under rent
control. As far as Congress is concerned it has attempted to leave the
matter entirely open to arbitrary determination by each State or other
subdivision to decide for itself whether or not it wants rent control, and
this entirely without rules or guide posts of any kind as to whether or
not such rent control may be necessary in connection with the prosecu-

tion of the war effort. ik {
. . . « . : I , . —
Opposed to this view is the subsequentholding’ in United States v.
Emery et al.,”> by a federal district court in California:

When the Congress authorized cities to recommend decontrol after
hearings, the delegation of power in that respect was no greater than
that given to the advisory committees under the Agricultural Act.

48 See Note, 24 OrE. L. REv. 148 (1945).
20 TS TCONST. Art: 61 cli2:
5 Barnett, Delegation of Federal Jurisdiction, 43 Am. L. REv. 852, 866 (1909).
267 N. Y. 290, 196 N. E. 61 (1935).
See note 2 supra.
See note 3 supra.
See note 2 supra, at 662
See note 5 9.'1['!‘:1,
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Before attempting to evaluate the standards laid down in the Act,
it would be well briefly to examine the various tests for sufficiency of
standards which have been developed by the courts.?® Early decisions
did not refer to sufficiency of standards as a test of constitutionality,
possibly because they considered that any delegation of congressional
power was invalid. This view was based upon the traditional concept,
as expressed by Locke, that “The legislative cannot transfer the power
of making laws to any other hands, for it being but a delegated power
from the people, they who have it cannot pass it over to others” *7 —
and upon the maxim delegata potestas non potest delegari.>®

The courts in early decisions adopted various refinements of reason-
ing to uphold what today would, in most cases, realistically be termed a
delegation, valid or invalid. In The Brig Aurora,°® an act of Congress
which made the continued application of an embargo dependent upon the
President’s determination of whether Great Britain and France had
ceased to violate the neutral commerce of the United States, was upheld
against the contention that it involved a delegation of legislative
power. The Supreme Court’s answer was not direct. Ignoring the
discretionary power delegated, the Court merely stated that Congress
could exercise its discretion in continuing its laws either conditionally
or expressly. A later case upholding a somewhat similar conferring
of power on the President was Field v. Clark.5° That case involved
a congressional act giving the President discretionary power to sus-
pend import duties. The Court decided that there was no delegation
of legislative power, but merely a conferring of authority and discre-
tion to determine when the contingency on which he was directed to
take such action had occurred. In United States v. Grimaud,®' an
act of Congress had given the Secretary of Agriculture power to regu-
late the use of national forests, and provided that violation of his
regulations was punishable as a crime. It was objected that only Con-
gress could declare what actions should be criminal; but the Supreme
Court, after first affirming a lower court decision holding the act un-

56 Extensive examination of standards as a test of the constitutionality of
delegation can be found in Jaffe, An Essay on Delegation of Legislative Power: 11,
47 CoL. L. Rev. 561 (1947); Cousens, The Delegation of Federal Legislative Power
to Executive Ofiicials, 33 Micu. L. Rev. 512 (1934) ; Sternberg, Delegation of Legis-
lative Authority, 11 Notre Dame Lawver 109 (1936). See also Notes, 20 INJSRY:
U. L. Q. REv. 347 (1945) ; 24 CAvurr. L. Rev. 184 (1935); 7 Miss. L. J. 411 (1935).

57 LoCKE, TREATISE oF CIviL GOVERNMENT 95 (Sherman’s ed. 1937).

58 A dim view is taken of the maxim’s worth in Duff and Whiteside, Delegata
Potestas Non Potest Delegari: A Maxim of American Constitutional Law, 14
Corn. L. Q. 168, 195 (1929), where the authors opine that the maxim, “kept alive
by discussion and dicta in the earlier cases, rises as a ghost to hamper the efficient
and proper distribution of the functions of government.”

59 7 Cranch 382, 3 L. Ed. 379 (U. S. 1813).

60 143 U. S. 649, 12 S. Ct. 495, 36 L. Ed. 294 (1892).

61 220 U. S. 506, 31 S. Ct. 480, 55 L. Ed. 563 (1911).
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constitutional,®* reversed itself and unanimously held that the act in-
volved only a delegation of administrative authority, and not of legisla-
tive power. The Court admitted that “it is difficult to define the line
which separates legislative power to make laws from administrative
regulations.” %% Professor Jaffe, in discussing this admission, comments,
“Difficult indeed! Impossible, if what is meant is a difference in
kind.” %% These cases are cited here to illustrate that the courts for
many years, in considering problems similar to those presented in the
rent control Act, would not construe them as presenting instances
of legislative delegation. Adequate study has been made elsewhere of
the gradual recognition, not yet universal, that constitutionality does
not turn on the question whether there has been a delegation of legis-
lative power, but rather whether such delegation is, in a given case,
valid or invalid.%" With the adoption of this latter view, implicitly or
explicitly, sufficiency of standards has become a prime test in the de-
termination of the constitutionality of delegation of Congress’ legisla-
tive power. Early expressions of what may be called the standards
test were made by Chief Justice Taft in Mahler v. Eby 6% and J. W.
Hampton, Jr. v. United States.®™ In the Makler case, it was stated that
a historical understanding of certain words used by Congress in dele-
gating authority may give them “the quality of a recognized stand-
ard.” 8 In the Hampton case, where the President was given power

to adjust tariff rates, a definite test was stated: “If Congress shall lay
down by legislative act an intelligible principle to which the person or
body authorized to fix such rates is directed to conform, such legisla-
tive action is not a forbidden delegation of legislative power.” 69

That very broad powers may be delegated where standards are deem-
ed sufficiently definite is attested by the existence and scope of opera-
tion of such governmental agencies as the National Labor Relations
Board, the Securities and Exchange Commission, the Federal Power
Commission, the Federal Communications Commission and the Inter-
state Commerce Commission, to name but a few. An examination of
a few World War II cases involving the broad delegation of Congress’
war powers will serve as concrete examples of what the Supreme Court
has recently approved as sufficiently definite standards. In YVakus v.
United States,”® involving the constitutionality of price controls under

62 216 U. S. 614, 30 S. Ct. 576, 54 L. Ed. 639 (1910).

63 See note 61 supra, 220 U. S. at 517.

84 TJaffe, supra note 56, at 567.

85  E.g., Jaffe, supra note 56, see also State ex rel. Wisconsin Inspection Bu-
reau et al. v. Whitman, 196 Wis. 472, 220 N. W. 920. 037-42 (1928).

68 264 U. S 44 S. Ct. 283, 68 L. Ed. 549 (1024).

87 276 U. S. 394, 45 S. Ct. 348, 72 L. Ed. 624 (1928).

68  See note 66 supra, 264 U. S. at 40,

69 See note 67 supra, 276 U. S. at 409.

T0 321 U. S. 414, 64 S. Ct. 660, 88 L. Ed. 834 (1944).
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the Emergency Price Control Act of 1942, the Court summarized the
standards laid down to guide the Price Administrator in the following
manner: “that the prices fixed shall be fair and equitable, that in addi-
tion they shall tend to promote the purposes of the Act, and that in
promulgating them consideration shall be given to prices prevailing in
a stated base period. . . .” 71 These standards were upheld by the
Court as sufficiently definite. In Bowles v. Willingham,™ in which the
rent control section of the Emergency Price Control Act was challeng-
ed, a similar standard by which administrative action was to be guided
was upheld. The Court in this decision stated:??
Congress does not abdicate its functions when it describes what job

must be done, who must do it, and what is the scope of his authority . . .

Whether a particular grant of authority to an officer or agency is wise or

unwise, raise questions which are none of our concern.

Finally, under the Housing and Rent Act of 1947, the Supreme Court
upheld the constitutionality of the delegation of authority to the Hous-
ing Expediter, in the case of Woods v. Miller,’* saying:

Under the present Act the Housing Expediter is authorized to remove

the rent controls in any defense-rental area if in his judgment the need

no longer exists by reason of new construction or satisfaction of demand

in other ways. The powers thus delegated are far less extensive than

those sustained in Bowles v. Willingham . . . Nor is there here a grant

of unbridled discretion. The standards prescribed pass muster under our

decisions.

There is, however, a limit to the generality of standards which Con-
gress may prescribe, beyond which it may not go without the attempted
delegation being struck down. Under the provisions of the National
Industrial Recovery Act, section 9(c),’® the President was authorized
to prohibit transportation in interstate commerce of petroleum in ex-
cess of amounts permitted under state laws or regulations. The Act
did not define the cirmustances and conditions under which the Presi-
dent was to allow or prohibit such transportation. An introductory
section of the Act declared that there was a national emergency and
that it was the policy of Congress to eliminate unfair competition and
to conserve natural resources. In Panama Refining Company v.
Ryan,™ section 9(c) was held to be an unconstitutional delegation of
power. The Court stated, “If section 9(c) were held valid, it would be
idle to pretend that anything would be left of limitations upon the
power of the Congress to delegate its lawmaking function.” 7#

GLEsR 21 nUiSat 4275

72 321 U. S. 503, 64 S. Ct. 641, 838 L. Ed. 892 (1944).
8 EN3 21 R SHaAti S 155

333 U.S. 138, 68 S. Ct. 421, 92 L. Ed. 596 (1948).
333 U. S. at 144-5.

48 STAT. 200 (1933).

203 U. S. 388, 55 S. Ct. 241, 79 L. Ed. 446 (1935).
293 U. S. at 430.
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In A. L. A. Schechter Poultry Corporation et al. v. United States,®
certain other provisions of the N.I.R.A. were declared to be an uncon-
stitutional delegation because of lack of sufficient standards. The Court
construed these provisions as authorizing the President to approve or
prescribe through codes of fair competition, prohibitions which the
President and the formulators of such codes deemed wise and bene-
ficial measures for governing trades and industries, so as to bring about
industrial recovery and rehabilitation. The Court, in striking down
these provisions, said: %9

But Congress cannot delegate legislative power to the President to
exercise an unfettered discretion to make whatever laws he thinks may be
needed or advisable for the rehabilitation of trade or industry.

Finally, in the case of Carter v. Carter Coal Company,’! the Bitumi-
nous Coal Conservation Act 82 was struck down, as an unconstitutional
delegation of legislative power. The Act provided, in part, that a ma-
jority of the producers and miners were to be allowed to fix maximum
hours and minimum wages. The Court did not discuss standards, but
its holding would seem to imply that it could find no sufficient stand-
ards in the Act, and it termed the delegation “clearly arbitrary.” 83

With these cases in mind, the question may be considered whether,
under subsection 204 (j) (3) of the Housing and Rent Act of 1949, there
are sufficient standards set forth by which the delegation to the local
governmental units could be sustained. This subsection, it will be re-
called, allows local governing units to hold public hearings and adopt,
under local laws, resolutions that there no longer exists such a rental
housing shortage as to require rent control in the particular city, town
or village. Furthermore, such resolutions are only to be effective if
approved by the Governor. Does the failure of Congress to suggest to
the Governor and the local bodies, as it did suggest to the Housing Ex-
pediter,®* reasons upon which to base their determination of whether
rent control has become unnecessary, cause the subsection to be invalid
for lack of standards? The Illinois district court, in deciding the Skore-
line case,®” could find no standards whatever in this subsection, stat-
ing: 86

No standard is laid down as to what is or what is not a shortage of
rental housing accommodations, nor is there any provision as to the
procedure for or findings at a public hearing or how that public hearing

is to reach any conclusion upon the question of whether or not rent con-
trol is no longer necessary or desirable.

295 U. S. 495, 55 S. Ct. 837, 79 L. Ed. 570 (1935).
295 U. S. at 537-8.

See note 39 supra.

49 STAT. 991 (1935).

See note 39 supra, 208,at 311.

See note 18 supra.

See note 2 supra.

See note 2 supra, at 663.
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It is interesting to note, on the other hand, that the California district
court, in upholding the constitutionality of the Act, made no mention
of the question of standards.

[t seems clear that no definite line can be drawn between what con-
stitutes sufficient standards and what standards are insufficient. There
is a broad twilight zone within which it is impossible to predict the out-
come of the question of sufficiency of standards in advance of judicial
determination. Perhaps the ultimate test as to sufficiency is contained
in the decision of the relatively early case of Buttfield v. Stranahan,?7
where the Court concluded that “Congress legislated on the subject as
far as was reasonably practicable.” 88 In any event, it is suggested by
an examination of the cases that the ultimate resolution of the problem
may lie in the facts and circumstances of the individual case. It has
been said that a doctrine limiting delegation . . . is intelligible only in
terms of the degree of delegation which the judiciary regards as appro-
priate in the circumstances.” 89

I11.

Should one or more of the “local option” provisions of the Housing
and Rent Act be held unconstitutional, the question will remain whether
the separability clause can be given effect, so as to uphold the remain-

ing parts of the Act. The separability clause states: 20
If any provision of this Act or the application of such provision to

any person or circumstances shall be held invalid, the validity of the

remainder of the Act, and the applicability of such provisions to other

persons or circumstances, shall not be affected thereby.
It is generally accepted that there are two basic tests which must be
satisfied if the parts of an act are to be considered separable. First, it
must appear from an examination of legislative intent that the statute
was intended to be separable; secondly, the act must be capable, as a
practical matter, of effecive operation without the severed portion.®!
Where no separability clause is included, the presumption is that the
statute was intended to be indivisible; the inclusion of a separability
clause has the effect of reversing this presumption.?? It might seem at
first blush that the inclusion of a separability clause should be con-
clusive as to congressional intent. However, indiscriminate use of the
separability clause has weakened its evidentiary effect. It has been
suggested, as a remedy for this situation, that such clauses set out spe-

87 192 U. S. 470, 24 S. Ct. 349, 48 L. Ed. 525 (1904).
88 102 U. S. at 496.
89 TJaffe, note 56 supra, at 581,
See note 4 supra.
91  SUTHERLAND, STATUTORY CONSTRUCTION § 2403 (3d ed. 1943).
92 Williams v. Standard Oil Company, 278 U. S. 235, 49 S. Ct. 115, 73 L. Ed.
287 (1929); Carter v. Carter Coal Company, supre note 39.
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cifically the portions of an act which are intended to be separable,®?
and this procedure has been adopted in at least one instance.®4

There would seem to be little argument but that the Housing and
Rent Act could operate effectively if the “local option” provisions were
severed from the remaining portion of the Act, since the remainder would
be substantially the same as the original 1947 Act and its 1948 amend-
ment. Consequently, the important remaining question is whether an
examination of the Act’s legislative history reveals congressional intent
that the Act be separable. In refusing to give effect to the separability
clause, the Illinois district court stated in the Skoreline case: 23

. it is entirely clear from all the sources available, including the de-
bates in Congress, that the Act could never have passed without the
local option provisions. They were the means principally relied upon
as a way of returning the Government to the States and subdivisions
immediately. Without these provisions there would be no way of de-
controlling an area except through the powers given the administrator,
and it is entirely clear from the local option provisions themselves that
Congress did not consider those administrative means as adequate for
accomplishing its declared purpose . . . It is my opinion that the un-
constitutional portions of this Act, if considered with its preamble, greatly
outweigh all of the other provisions for decontrol.

An examination of the legislative history of the Act, and of its pre-
amble, does not seem to preclude the possibility for a conclusion as to
congressional intent opposite to that arrived at by the Illinois court.
The preamble does, indeed, as mentioned by the Illinois district court,
state the congressional policy that federal rent control should end at
the earliest practicable date. However, it should not be overlooked
that the preamble also states that . . . it is necessary for a limited
time to impose certain restrictions upon rents charged for rental hous-
ing accommodations in defense rental areas.” ¢ Furthermore, the pre-
amble is the same one which appeared in the original 1947 Act, and
thus would not seem to have any particular significance with respect
to the “local option” provisions of the recent Act.

The Illinois district court felt constrained, under the authority of
the Carter Coal Company case, to hold that the Housing and Rent Act
was not separable. However, the Carter Coal Company case was de-
cided largely on the basis that the provisions of the Act there in question
were not separable because of their basic interdependence. Since, as
!pointd) out above, the separability of the Housing and Rent Act, from
‘the point, of its possibilities for practical and effective operation after
separation, does not seem to be much in question, the Carter Coal Com-

93 Stern, Separability and Separability Clauses, 51 Harv. L. Rev. 76, 125
(1937).

94 Connally Hot Oil Act, 49 StaT. 30, 15 U. S. C. § 715c (1946).

85  See note 2 supra, at 666.

98  See note 21 supra.
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pany case would not seem to be controlling authority; the separability
question in regard to the recent rent control Act is largely one of con-
gressional intent.

A great deal of the Senate and House debate on the proposed Act
did revolve about the “local option” provisions, and this would seem to
indicate that great importance was attached to these parts of the Act.®7
However, it seems quite natural that a major addition to an existing
law should be debated at length, and that the provisions which had been
in force under the previous Act should receive comparatively less at-
tention. Also, the continued power of decontrol in the Housing Ex-
pediter would seem to indicate that Congress intended the two systems
of decontrol to operate side by side.?® In addition, there was consid-
erable evidence in committee reports and in congressional debate of
recognition of the fact that continued controls at the national level
were necessary in many areas.??

Ultimately, it must be said that, just as in the question of sufficiency
of standards, there exists considerable judicial leeway in determining
the issue of separability. At least one prominent writer has concluded,
after an examination of the cases involving separability, that «. . . the
Court is free to decide each case the way it pleases without having its
discretion fettered by any restraining doctrine,” 100 and further that

in important cases judicial decisions on separability often reflect
the attitude of the judges towards the merits of the particular stat-
Utest Lol

Conclusions

The problem of delegation of legislative authority under the Housing
and Rent Act, and the effect to be given the separability clause, will not
be facilely resolved. An attempt has been made herein to suggest some
of the possible avenues of approach in determining whether all or part
of the Act should be upheld. The effects on the national economy of a
general and instantaneous removal of rent controls would seem to be an
important policy consideration in arriving at a solution to these prob-
lems, 192 in view of the still prevalent shortage of rental housing units.103

87  See generally issues of Cong. Rec. cited in notes 45-47 supra.

98 05 Cong. Rec. 2521-3 (Mar. 15, 1949); 95 Cong. Rec. 2982 (Mar. 22,
1049) ; 95 Cong. Rec. 3404 (Mar. 29, 1049),

U9 Sen. REep. No. 127, 81st Cong., 1st Sess. (1949) (introductory portion);
95 Cong. Rec. 2871, 2873, 2876, 2884, 2801 (Mar. 21, 1949) .

100 Stern, note 93 supra, at 111.

101 Stern, note 93 supra, at 114,

102 A letter from the Housing Expediter, Tighe E. Woods, informed the
writers that, as of October 12, 1949, a number of properly approved decontrol reso-
lutions had been received pursuant to the “local option” provisions of the Act, as
follows: section 204 (j) (1), one; section 204 (j) (2), two; section 204 (j) (3),
184. From these figures it would not appear that there has been any wholesale
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The purely legal implications, especially the problem of delegation,
and the various considerations arising in its determination, provide a
fertile, if somewhat involved, ground upon which to speculate. Determ-
ination of the validity of the Act in question, involving as it does the
added feature of delegation to state and local authorities instead of to
federally constituted administrative agents, will be of importance far
beyond the question of rent control’s continued existence. The influ-
ence of the decision made by the Supreme Court in this case will be
felt in any congressional consideration of the advisability of utilizing
the state and local government in future pieces of legislation. Also, the
Court may resolve some of the confusion which now surrounds the use
of terminology in the question of delegation, the uncertainty as to what

constitutes sufficient standards, and the effect of a standard separability
clause.

John F. Bodle
E. A. Steffen, Jr.

move toward decontrol, especially at the state level. This would seem to be evi-

dence of the fact that the continued need for rent control in many localities is

widely recognized, and that there is a general unwillingness to risk the \Conomic
. . . . —am—
repercussions which might be caused by ending rent controls.

103 See note 99 supra.
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My dear lir.

Mr. Cropley has advised me by letter received today of the
favorable action of the Court on my motion to participate in the
oral argument when the case of Henderson v. United States, et al.
comes up.

Please accept my sincere thanks for this approval of my re-

quest.

Most gratefully,
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Honorable Fred M. Vinson,

Chief Justice,

Supreme Court of the United States,
Washington, D. Ce.

In re The United States and the Interstate Commerce
Commission v. United States Smelting, Refining
and Mining Company, American Smelting and

Refining Company, Denver and hio Grande Western

Railroad and Union Pacific Railroad Company,

Consolidated Causes, No. 173, October Term, 1919

My dear lr. Chief Justilce:

The above proceedings are set for argument before
the Court on February 13th. After conference with all counsel
for appellees and consultation with counsel for appellants, I
beg to request that the Court assign each side two hours for
argument. Counsel for appellants authorize me to say that
they recognize that under the circumstances hereinafter stated,
such additional time is reasonably necessary for appellees,
and that they, of course, desire equal time, but that it may
prove possible for them to present their argument in somewhat
shorter time.

The reasons for the request of appellees for two
hours for the presentation of their argument are as follows:

While the order of the Statutory Court appealed from
is a single order of permanent injunction, such order is in
reality directed to two separate and distinct orders of the
Interstate Commerce Commission, made on two separate and
distinct records. ©One record involves the terminal switching
services of the appellee carriers at the smelter of the appellee,
United States Smelting, Refining and Mining Company at Midvale,
Utah. The other record involves the terminal switching services
th ppellee carriers at two separate smelters of the appellee
an Smelting and Refining Company located respectively at
i, Utah and Leadville, Colorado. <lhe proceedings, therec-
came before the Statutory Court on two separate complaints
directed to such separate orders of the Interstate Commerce
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Commission, and to the separate records on which such orders
were based.

Because of a general similarity of the factual and
egal questions involved, the two complaints were however
presented to the Statutory Court at a single hear+n&, at which,
nevertheless, separate records were made as to each complaint.
Ihese separate records were necessary because there are certain
bstantial factual differences, both in the physical operations
of the appellee carriers at each of the respective smelters
and in the published tariff provisions under which such o>erat10ns
are conducted. lMoreover, there are certain substantial dis-
tinctions in the histories of the respective provee dings before
the lnterstate Commerce Commission. It is pﬁr tinent to add
that the consolidated printed record before this Court contains
some 1400 pages.
It is, therefore, impracticable, and indeed impossible,
for a single argument to be presented upon behalf of the two
appellee industries on this appeal, and the same considerations
pibbluue a single argument upon behalf of the two appellee
carriers. Accordingly it has been agreed, subject to the
approval of the Court, that Mr. Gibson for the Denver and
RHio Grande Western Railroad Lompany, and Mr. Collins for
t;o Union Pacific Railroad Company, shall each present a
ifteen minute argument, and that Mr. H k as counsel for
he United otates Smelting, Refining and Mining ‘ompany, and
28 counsel for the American 5mc1t4ngc;A@11n* 1g, Company,
11 divide the remaining hour and a half.

I may add that, in addition to the appellee carriers
and the appellee indus blibo the respective State Commissions
and the respective State nlnln5 Associations of Utah and
Colorado, are also appellees and are riling briefs with the
Court, ?Mu nave agreed to foro~o request for participation in
argument because of the additi onaT time °~eqt1ai to adequate
argument on behalf of the appellee carriers and industries.

ihe Court may be assured that if on argument, it
sx)'LL develop to be possible for appellees to shorten their
i for argument, they will make every endeavor to do so.
{ nowever, that in view of the extensive and
questions of law and fact which must be presented,
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e Court will accept their assurance that such additional
me is essential for adequate presentation of their

incerests

tLJ
ti
respective

L'CS

s
and will grant the time requested.

Sincerely yours,

h— £

Leitor Ge l’l@l’al

Crenshaw

Mr. Cannon
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The Honorable Charles Elmore Cropley
Clerk of the United States Supreme Court
Washington 13, D.C.

Re: UAW v. O'Brien, et al
No. 456, October Term 1949

Dear Mr., Cropley:

Due to pressure of other work which has

developed since my return from Washington, I find
At impossible toprepare and file a comprehensive
reply brief in No. 456. I deeply appreciate the
courtesy extended me in this regard and I regret
my inebility to take advantage of it.

S8incerely yours,

E;L47ua4vﬂ.EEAS¥Z7L42A,L41_/
Edmund E. Shep d

her
ms

Mr. Joseph L. Rauh, Jr.
e¢/o Rauh and Levy

1631 K Street, Northwest
Washington 6, D.C.

Honorable David P. Findling
Asgoclate General Counsel
National Labor Relsations Board
Washington 25, D.C.




Supreme Qourt of the Hnited States
MWashington 13, B. ¢

CHAMBERS OF
THE CHIEF JUSTICE

May 19th, 1950 -

Justice Black

Justice Reed

Justice Frankfurter No. 345 Mi

Justice Douglas

Justice Jackson People of the State
Justice Burton of New York.
Justice Clark v/

Justice Mlnton.//

The attached letter and application for stay of execution
were received today by Mr. Justice Black. It is a capital case
and execution is set "for the week of May 22nd". Petition for
cert. was denied on Feb. 6th and Rehearing denied March 13th.

Similar application was previously submitted to Mr.
Justice Jackson and denied by him.

In view of the petitioner's expressed desire that the
matter receive .the attention of each individual member of the

Court, I am circulating it for your action.

il e A B i
) \J7 g\ M e A o N

Chief Justile -
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TES OF AMERICA, ex rel,
(NAUFF,
Petitioner,
VS,

J. HOWARD McGRATH, Attorney General,
and EDWARD J. SHAUGHNESSY, as District
Director of the Immigration and Nat-
uralization Service for the New York
District, and to whomsoever may have
the custody of the body of ELLEN KNAUFF

UPON CONSIDERATION of the application of
counsel for the petitiomer,

IT IS ORDERED that the deportation of Ellen
Knauff be, and the same is hereby, stayed pending
consideration of the petition for certiorari, pro-
vided the same is filed on or before May 25th,
1950. The petition and record may be submitted in

typewritten form,

/s/ ROBERT H. JACKSON
Associate Justice of the Supreme
Court of the United States.

Dated this 17th

day of May, 1950,




SUPREME COURT OF THE UNITED STATES

No, , October Term, 1949

United States of America, ex rel,
Ellen Knauff, Petitioner,

Ve On Application for Stay.

)
)
)
)
)
Howard McGrath, Attorney General )
and Edward J. Shaughnessy, as )
District Director of the Immigra-)
tion and Naturalization Service )
for the New York District, and )
to whomsoever may have the cus® )
tody of the body of Ellen Knauffi)

(May 17, 1950)

By Mr. Justice Jackson,

As Circuit Justice for the Second Circuit, it is my almost
invariable practice to refuse stays which the Court of Appeals
or its judges have denied. This because they are closer to the
facts, have heard the merits fully argued, and because I have
confidence that they would grant stays in worthy cases. This
rare departure from practice may call for a word of explanation,

The decision of the Court of Appeals denying petitioner
relief on habeas corpus was handed down yesterday and, about
four o'clock yesterday afternoon, stay was denied. The court
suggested to counsel that he could apply "at Washington" for a
stay and counsel announced a purpose to do so. Immediately,
however, the Department of Justice notified petitioner to be
ready to be shipped on a commercial plane leaving New York this
morning at eleven o'clock. This scarcely gave counsel time
to prepare an application for stay here and no time for me to
hold a hearing on it. As the case comes to me, I am informed
that preparations are complete at the airport to deport her in
a matter of minutes.

Bundling this woman onto an airplane to get her out of
this country within hours after the decision of the Court of
Appeals, if accomplished, would have two consequences. First,

it probably would defeat this Court's jurisdiction to consider
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her petition for review. Second, it would circumvent any
action by Congress -- which the Department has vigorously

opposed =-- to cancel her exclusion, already unanimously taken

by the House of Representatives, In this connection, the

Department of Justice was given hearing by a subcommittee of
the Judiciary Committee of the House of Representatives., After
considering the objections of the Department of Justice, the
Committee nevertheless reported favorably on the bill and the
House of Representatives, with rare unanimity, decided the
exclusion order should be cancelled. That bill, together with
a like measure introduced in the Senate, is now before the
Senate Judiciary Committee for consideration. There appears
also to have been an agreement by the Department with the
Congress to withhold action under such circumstances, but I
have been unable in the time allowed to ascertain its text,

If the Department had at any time shown even probable
grounds to believe that presence of this woman a few days
more in this country might jeopardize national security, even
infinites¥%imally, I should refuse the stay. But the Department
of Justice has not only had opportunity, it has been importuned
to show courts or Congress any reason for its exclusion order.

Not only is the petitioner unable to learn what the
specific charges against her are, but neither can the courts
which are asked to play at least a consenting part in her ex~
clusion, nor the Congress, which is in the midst of an effort
to stop it. It overtaxes credulity to believe that it would
jeopardize the security of the United States to impart to
coordinate branches of the Government some inkling of the
charges against this woman.

That the purpose of this haste to rush her out of the
country is to defeat any effort to have this Court review her

present habeas corpus proceeding, appears from statements
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apparently made to the press by the Government's counsel in
the Court of Appeals, We are not ordinarily satisfied with
newspaper evidence, but the speed of events has left no time
for verification. The statements of several reputable news<
papers are in substantial accord: After the court suggested
that petitioner's counsel could apply at Washington for a stay
and he said he would do so, the Government attorney answered,
as quoted in an Associated Press dispatch appearing in the
Baltimore Sun, "She may not be here then," The New York
Herald Tribune attributes to him the statement that she may

be deported by the time action is taken and that the case would

then be academic., The New York Times quotes him as later

stating he would advise the Department of Justice that "There

are no legal impediments at this time which would prevent
her immediate deportation." This leaves no doubt that the
purpose is to defeat the jurisdiction of this Court as well
as the determination of Congress.

It may well be that this removal eventually will be
sustained. But to consummate it while the right to do so is
still in litigation cannot be permitted, and to attempt to do
so after a bill to forbid it has already passed one House by
unanimous vote and while it is pending in the other is alleged
to be a most unusual departure from administrative practice.
Nothing has been produced to show why this particular petit-
ioner should be so discriminated against. To stand between
the individual and arbitrary action by the Government is the
highest function of this Court,

It is not for me to now reach any conclusion as to the
merits of the decision below. But to grant writs to protect
the Court's jurisdiction to inquire into the matter is one
of the most usual functions of an individual Justice.

Because the Government's action since decision by the Court
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of Appeals would have the effect of foreclosing petitioner's

right to be heard in this Court, I grant the stay.

(s) ROBERT H. JACKSON

Maye A, 11950 Kssociate Justice, Supreme Court of the
United States.
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June 6, 1950

Mr. Lloyd K. Garrison,

Paul, Weiss, Wharton & Garrison,
61 Broadway,

New York 6, New York.

Dear Mr. Garrison:
Thank you for your letter of May 26th.

The Court entered an order yesterday in the case of Georgia
v. Pennsylvania Railroad Company, et al, authorizing the Clerk

to release your report when it is filed, and ordering that acceptances

and objections of the parties, if any, be filed within 90 days there-
after. The Court was of the opinion that this was the way to handle
the matter as it would save time in the adjudication of the case.

I am sorry that I wasn't able to see you while you were here,
but it was during the home stretch of the Term, and we were very
busy. I didn't need any additional information in regard to the re-

‘port, but I would have been happy to have had the opportunity of
- visiting with you. A

Hope you have a pleasant summer.

Sincerely,

Signed) Fred i, ¥lason
FMV:McH (Signed)
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MEMORANDUM FOR THE CONFERENCE:

Re: Status of two cases on the Original Docket

No. 5 Orig. - New Jersey v. New York - This was an original

action brought by New Jersey against New York to prevent further diversion
of the waters of the Delaware River. This Court decided in favor of

New York, 283 US 336 (1931), but limited New York to 440, 000, 000 gal-
lons of water daily from the Delaware or its tributaries. New York was
also I;equired to construct a sewage plant, and to maintain certain levels

of water., New Jersey and Pénnsylvania were given power to inspect the
dams, reservoirs, etc., of New York at any time. The decree was entered
in 1931, 283 US 805. No further action was taken on the case. Apparent-
ly, the dams have been constructed, and everything is functioning smooth-
ly. Jurisdiction was retained by this Court, 283 US at 807, and the decree
was without prejudice to the U.S. to subject the river to the paramount
authority of itself over navigable waters. The case, however, is definite-
ly in an inactive status, and can be dropped from the regular docket.

No. 7 Orig. - Texas v. Florida - The early proceedings in this

case can be found in 300 US 643 (1937); 301 US 671 (1937); 302 US 662 (1938);
305 US 570 (1939). This was, in effect, a controversy among four states
as to where one Green was domiciled at the time of his death for the pur-

pose of taxation. This Court [opinion by Stone; Frankfurter, Black dis-

senting] held that he was domiciled in Mass. 306 US 398 (1939).



The decree was entered, retaining jurisdiction '"for such further action

as may be necessary and proper and the parties or any of them may at

any time hereafter apply for relief as they may be advised.' 307 US 612 (1939).
No further action has been taken in this case, and it is difficult to imagine

Vhat could be taken. The issue was a single question of law and fact

which this Court expressly decided. The Clerk's Office informs me that
several years ago letters were written to the various parties inquiring

if there would be objection to striking the case from the docket. Apparent-

ly not all the parties responded, but there was no objection among those

who did answer. I believe the case should be dropped from the docket.

The Chief Justice.
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STATUS OF ORIGINAL CASES ON DOCKET

New Mexico v. Colorado (filed October 29, 1919)
Subject: Boundary dispute.

By decree entered April 23, 1925, (268 U.S. 108), the
boundary was fixed and a commissioner appointed to run the
true boundary, construct monuments, and file a report. 1In
a letter dated December 19, 1916, Mr. Kidder, the boundary
commissioner, states that the whole length of the boundary
to be marked is three hundred and thirty-five miles. At
the time his letter was written, two hundred and forty miles
of the boundary marking was completed, leaving ninety-five
miles to be done. Failure of the States to make necessary
appropriations has been the main factor in the delay in com-
pleting the project but weather and war conditions have also
been a contributing factor.

(o]

J, and lj. Wisconsin, Michigan, New York, et al. v. TIllinois
and Sanitary District of Chicago, et al. (filed July 1l,
1922, March 8, 1926, and October 22, 1926)

Subject: Diversion of water from Lake Michigan.

By decree entered April 21, 1930, (281 U.S. 696), the
amount of water to be withdrawn was limited and the Sanitary
District of Chlcago directed to report semi-annually as to
progress made in the construction of sewage treatment plants.
The final report of the Sanitary District, filed January 3,
19%9, showed completion of the projects.

The decree further provided that "this Court retains
Jurisdiction of the above-entitled suits for the purpose of
any order or direction, or modification of this decree, or
any supplemental decree, which it may deem at any time to
be proper in relation to the subject matter in controversy."

In 1959, the State of Illinois filed a petition seeking
temporary modification of the decree so as to permit an in-
crease of the diversion of water from the Great ILakes. The
matter was referred to a Speclal Master and his report
recommending dismissal of the petition filed by Illinois was
confirmed, (313 U.Se. 547). No later proceedings.

New Jersey v. New York and City of New York (filed May 22, 1929)
Subject: Diversion of water from the Delaware River,

By decree entered May 25, 1931, (283% U.S. 805), a
limitation was placed on the amount of water which might be
diverted and such diversion conditioned upon the construction
of a sewage treatment plant. The Court "retailns jurisdiction
of the sult for the purpose of any order or direction or
modification of this decree, or any supplemental decree that
it may deem at any time proper in relation to the subject
matter in controversy." No report required or made. No
subsequent proceedlngs.

Nebraska v. Wyoming, et al. (filed October 15, 193l)

Subject: Apportionment of water of the North Platte River.

Decree of apportionment entered October 8, 195, (325
U.8. 665), provides under paragraph XIII: "The Court retains
Jurisdiction of this sult for the purpose of any order,
direction, or modification of the decree, or any supplementary
decree, that may at any time be deemed proper in relation to
the subject matter in controversy."




Texas v. Florida, et al. (filed March 15, 1937)

Subject: Determination of the true domicile of a decedent
as the basis of rival claims of four states for
death taxes.

The decree entered May 15, 1939, (306 U.S. 1;35), pro-
vides: "3, The cause will be retained upon the docket for
such further action as may be necessary and proper and the
parties or any of them may at any time hereafter apply for
relief as they may be advised." TUnder date of December 13,
1946, the Assistant Attorney General of Massachusetts in-
formed this office that so far as Massachusetts was concerned,
there appeared to be no reason why this case should not be
stricken from the docket. Since this Court decreed that
the domicile of Green at the time of his death was in
Massachusetts, 1t appears that the other parties to this
litigation would not be concerned whether the case was re=-=
tained on the docket. No subsequent proceedings.

Kensas V. Missouri (filed May 27, 19L0)
Subject: Boundary.

Final decree entered June 5, 19l);, provided: "Both
states having requested postponement of entry of an order
directing the placing of suitable monuments or markers on
the above designated boundary untll they have had oppor-
tunity to consider exchanging certain lands and to make such
exchanges, jurisdiction of this cause is retained for the
purpose of entering such order at an appropriate time."

Appropriate resolutions have been adopted by the state
legislatures and at their request for further time for consi-
deration, an order was entered October 8, 1945, extending
the time for marking the boundary until further order of the
Court,

Tllinois v. Indiana, et al. (filed October 18, 193)
Subject: Pollution of waters of IL.ake Michigan.

The Third Special and Third Interim Reports of the
Special Master were approved by the Court October 25, 1918.

United States v. Wyoming and Ohio 0il Co. (filed October 9,

Subject: Suit to establish title to certain lands located
in Park County, Wyoming.

Supplemental report of Special Master proposing final decree
recelved September 18, 1918,

No. 1l. Georgia v. The Pennsylvania Railroad Company, et al. (filed
March 26, 1945)

Subject: Rallroad freight rates - alleged violation of
Shermen Anti-Trust Law.

Final arguments beforeSpecial Master have been held and report
is to be filed.

Noe. 12. United States v. California (filed October 22, 1945)

Sub ject: Title to bed of ocean within three mile belt adja-
cent to California coast line.

Honorable D. Lawrence Groner appointed Special Master on July 2,




1948, to make inquiry and to hold hearings as to what
particular portions of boundary call for precise deter-
mination.

November 22, 1948.




Cctober 19, 1950

MEMORANDUM FOPR THE CONFERENCE:

Re: No. 8, Original - State of Kansas v. State of Missouri

1 am transmitting herewith, for consideration at the Confer-
ence on Zaturday, October 2lst, copy of a proposed CUrder and
Amended Decree in the above-styled case,

The Chief Justice




SUPREME COURT OF THE UNITED STATES
No. 8, Original, October Term, 1950.

The State of Kansas, :
c.-'hh-u./

vea.

The State of Missouri

OCRDER AND AMENDED DECREE

{omemamwmumwmmuh
Nécmtoumﬂ&thcrudmnt‘:m(mﬂ, 8. 654), it is ordered
that the joint motion be, and it is hereby, granted and the decree is amended
to read as follows: (

This cause was argued by counsel at the October Term, 1943, upen the
pleadings and exceptions to the Report of the Special Master. On June 5,
1944, this Court entered a decree establishing a boundary between the
States. Since the eniry of the decree the States of Kansas and Missouri
through their legislatures have agreed upon a boundary and such agreement
has been ratified by joint resolution of the Congress of the United States
and the resolution approved by the President of the United States. Public
Law 637, approved August 3, 1950. Therefore, in order to conform this
Court's decree to the agreement of the parties as ratified by the Congress
of the United States, .

It is Ordered, Adjudged, and Decreed that the boundary line between
eusm-dx-n.uuim.wammmmma
the Missouri River with the 40th parallel, north latitude, southward to the
middle of the mouth of the Kaw or Kansas River, be and it is hereby estab-
lished as the middle line of the main navigable channel of the Missouri
River as said river flows throughout its entire course from its intersec-
tion with the 40th parallel, north latitude, southward to the middle of the
mouth of the Kaw or Kansas River, subject only to changes which may occur
by the matural processes of aceretion and reliction, but net by avulsion.







October 19, 1950

MEMORANDUM FOR THE CONFERENCE:

Re: No. 8, Original - State of Kansas v. State of Missouri
I am transmitting herewith, for consideration at the Confer-
ence on Saturday, October 2lst, copy of a proposed Order and

Amended Decree in the above-styled case.

The Chief Justice
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Sm COURT OF THE UNITED STATES
No. 8, Original, October Term, 1950.

The State of Kansas,
Complainant,

vs.

The State of Missouri

ORDER AND AMENDED DECREE

Upon consideration of the joint motion of counsel for the parties in
this case to amend the decree of this Court (322 U. S. 654), it is ordered
that the joint motion be, and it is hereby, granted and the decree is amended
to read as follows:

This cause was argued by counsel at the October Term, 1943, upon the
pluding; and exceptions to the Report of the Special Master. On June 5,
1944, this Court entered a decree establishing a bmdary between the
States. Since the entry of the decree the States of Kansas and Missouri
through their legislatures have agreed upon a boundary and such agreement
has been ratified by joint resolution of the Congress of the United States
and the resolution approved by the President of the United States. Public
Law 637, approved August 3, 1950. Therefore, in order to conform this
Court's decree to the agreement of the ptl;ti" as ratified by the Congress
of the United States,

It is Ordered, Adjudged, and Decreed that the boundary line between
the States of Kansas and Missouri, which extends from the intersection of
the Missouri River with the 40th parallel, north latitude, southward to the
middle of the mouth of the Kaw or Kansas River, be and it is hereby estab-
lished as the middle line of the main navigable channel of the Missouri
River as said river flows throughout its entire course from its intersec-
tion with the 40th parallel, north latitude, southward to the middle of the
mouth of the Kaw or Kansas River, subject only to changes which may occur

by the natural processes of accretion and reliction, but not by avulsion.

G s i
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October 9, 1950

Dear Judge Gardner:

While it wasn't necessary for me to have any further informa-
tion in regard to the handling of the case entitled Luria Steel and
Trading Corporation v. Ford, and the complaint of Mr. Schoen of
Chicago, I really enjoyed receiving your letter and the very com-
prehensive statement of Judge Donohoe .

I can well understand the irritation that Judge Donochoe feels
in connection with the complaint, but the record presented here in-
dicates that Mr. Schoen is without a leg to stand on. It may be that
Mr. Schoen "forgot" that he had withdrawn from the case.

It was a genuine pleasure for me to receive the copy of the
letter that Judge Donohoe wrote you in regard to the handling of the
case.

With the kindest of personal regards and every good wish,
Sincerely,

[81gned] Frad M, f.4m00

FMV:McH

Honorable Archibald K. Gardner,

Chief Judge,

United States Court of Appeals
for the Eighth Circuit,

Huron, South Dakota.

Copy to: Honorable James A. Donohoe,




September 26, 1950

Honorable Archibald K, Gardner,
Chief Judge,

United States Court of Appeals,
Huron, South Dakota.

Re: Iamria Steel & Trading Corporation v.
E. J. Ford and Barton Ford d/b/a
E. J. Ford Co., Civil Action No.
106-49 - Cmaha Division, District of
Nebraska.

My dear Judge Gardner:

I have just returned to my desk this morning and my
first attention I am devoting to the complaint
lodged by one Edgar J. Schoen of 15580 First National
Bank Building, Chicago 3, Illinois, with the Chief
Justice of the Supreme Court in comnection with the
above entitled cause which is pending on our docket
here.

It is needless for me to tell you I have been
astonished at the charges that this man has made
and I might use some ugly terms in commection with
his statements; however, I will let the record speak
for me in refutation of his charges.

Following is a copy of the pertinent docket entries:
August 2, 1949 - Flled complaint.
August 22, 1949 -~ Filed Order granting
defendant ten days further time to answer
or otherwise plead.

August 31, 1949 -  Filed request of W. C.
Fraser and W, W. Wenstrand for Order allow-




Honorable Archibald K, Cardner - Page 2 - Sept, 26, 1950

ing them to withdraw their appearance as
attorneys for the defendants,

August 31, 1949 ~ Filed order granting
withdrawal,

September 3, 1949 -~ Tiled Order granting defendants
until ember 9, 1949, to answer,
of Gross & Welch, attormn for éc:mtﬂ.
noted,

September O, 1949 - Filed Answer and Counter-
Claim of defendants with demand for jury trial.

September 30, 1949 -~ Filed Answer of plaintiff to
Counter-Claim,

October 11, 1949 « TFiled sealed Deposition in
behalf of plaintiff,

October 13, 1949 - Filed Motion for Partial
Summary Judgment

November 17, 1949 - Filed memorandum in support of
Order overruling Motion of plaintiff for
Summary Judgment,

May 29, 1960 ~ Pre-trial Investigation had
and Report filed,

May 31, 19850 « Hearing had on Motion for
Partial Judgment on behalf of plaintiff, and
the issues having been duly presented to the
Court by Jack W, Marer, Attorney for plaintiff,
and Daniel J, CGross, Attorney for Defendants,
and the Court being fully advised In the
premises, IT IS ORDERED that Coumsel file
Memorandum briefs by next Wednesday, June 7,
1950, Official Court Reporter Shorthand

 Notes on mo pominln; to the above hearing,
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June 6, 1950 - Filed Withdrawal of Jack W, Marer
as amxw for plaintiff, showing proof of
service,

June 6, 1960 « Filed Appearance of Alexander
MeKie, Jr., and Barton H. Kuhns, as counsel for
plaintiff, showing proof of service,

June 14, 1950 = Filed withdrawal of Counsel Edgar
Jd. schpen, showing proof of service by mail,

June 30, 1950 = Tiled Order granting plaintiff
leave to file its smended answer to the
defendant's counter-claim,

July 28, 19850 ~ Filed Motion of plaintiff for
Order requiring defendants to produce and
permit plaintiff to inspect and copy certain
doouments, showing Notice of hearing of Motion,
and proof of service by maill,

August 2, 1960 - Filed Order that defendants
produce documents set forth in plaintiff's
Motion within five days fryom date hereof, and
permit plaintiff to inspect and make copies
of sane,

August 14, 1960 « Filed Amended Answer to
dofanda.ni ts' Counter-Claim, showing proof of
service,

August 14, 1950 - Filed Motion of plaintiff for
Sunmary Judgment, stowing proof of service,

From the foregoing record, you will observe that I had
partially heard counsel on the law pertaining to the
Motlon for Partial Summary Judgment, on May 31, 1950,
On the following day, Mr. Marer appeared alone and
presented additional autborities in support of his
requested an additional day or two to enable him %o
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examine the cases and be prepared to present his con-
tentions, The Court had fixed June 7, 1950, as the
time when the case would be finally mzttoﬁ.

Court was not in session on Saturday, Jume 3, 1950,
and on that day .Jaakmealuduatnym
e Aivioed ue Dt b wen WEthAUTe fun the sate
and that there would be no further hearing, in as far
as he was congerned, on Yednesday, the 7th of June.

You will note the following, which I quote from the
Pre-Trial hearing, which was had on May 26, 1950, amd
filed on May 29, 1950:

"BY THE COURT: In as far as the documentary
evidence is concerned, there is no occasion to
proceed further along that line,

"MR, SCHOFN: That is what I was driving at
at the tall end of this morning's session, m
it seems to me that this thing -

"BY THE COURT: The evidence in the case will
be oral. |

*MR, SCHOEN: Oral testimony of two men, The
defendant has already testified there was no ome
else present in the room at the time he made this

;Mthammwwﬂhh.
Erman; and it seems to me the testimony in this
case domes down actually to Mr, Ford's testimony
that he made an agreement, and br. Frman's
testimony that he didn't make an agreement,

"I don't see why, on that state of facte,
we can't try the case in a morning's time,

SRY THE COURT: We will have no jury now until
September, I had expected to call the jury back on
a case, which from the latest report has gone over,
and we will not have a jury at this time.,"

(The Kimball Laundry o
would have reguired shmﬁ
wesks for trial).
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: MR, SCHOEN: We are in a very awkward position,
The Govermment, as I mentioned this morning, has
levied a lien on these propertles and we would like
to get that rather simple issue to trial, This case
has been pending now for very close to a year,

*BY THE COURT: The cost to the Government of
the jury would be about as much as is involved in
your lawsuit., There is no money now appropriated
and there won't be until after the first of July.
We are over-drawn, The treasury, as far as this
department is concerned, 1s now dry,

MR, SCHOEN: I have a further very selfish
matter, I am taking Sabbatical leave from the
practice of law, Mrs, Schoen and I are sailing
on/t Elizabeth on September 21st and we
are around the world, I expeet that trip
to take me from anywhere ten to fifteen months,
I ,m M. Schoen enjoy traveling,

£ 'w‘mmmm That being so, you should be
/in a to settle.

i m: May we have s partial judgment
f.:":’:”m”‘ in dispute, The law provides
ri,

"KR GROSS: I don't think so,

*un SCHOEN: I want one thing in this record.
%r%lnly haven't done anything except try to get
ase before the jury., What My, Marer did and
Court did, I don't know, As far as the
 part 1s concerned, we have been more than
duwmtmwmmumbﬁonaaw'

mmmxo:mmxumn
- |3, 1980, it was reported in open
J Oourt by counsel for plaintiff
U {Mr, Marer) that they were
- negotiating settlement),

.
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“RY THE COURT: It isn't going to do any good
to talk about it now., The jury is gone and will not
be back,

"MR, SCHOEN: I would like %o and I will
make before I leave town, a written motion for a
partial j « I would like a specific muling
of the rt on that and the Court may then make
whatever muu the Court desires, I would like
to have my record preserved in accordance with the
rules,

"BY THE COURT': There is nothing preventing
you from doing so, is there?

*MR, SCHOEN: WNo,

"BY THE COURT: Proceed then and protect your
record., I am not demying you any right.

"MR, SCHOEN: It does seem to me you are being
rather harsh with us in not permitting us to have a
partial judgment on what is not in dispute
particularly when a concern is in the position
vhere its affairs are so much in jeopardy that the
Government has already levied a lien on its
properties,

MR, GROSS: That isn't in this case.

"BY THE COURT: I have ruled on this matter
and that settles it.*

From and after June 3, 1950, when Mr, Marer advised me
he was withdrawing from the case, I heard nothing
whatever about the matter until Mr, McKie appeared before
mmmunmormmumt 1950, and asked
for a date for hearing on a Motion for Miﬁw
Judgment, I advised Mr, McKie that I had been designated
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to hold a term of court in Californis throughout the month
of September; that I expected to leave on the following
Sunday moyning for California and could not give the
matter my attention until I returned; that Judge Delehant
would be in charge of the work of the distriet and
suggested that 1f there was anything urgent that he take
the matter up with Judge Delehant and I was sure it would
be taken care of,

You will particularly note that My, Schoen withdrew his
appearance from this case on the 14th of June, amd I am
at a loss to understand what interest, if any, he had
in the litigation on the 31st of August, the date he
wrote the letter to Chief Justice Vinson,

Judge Delehant has been kind enough to supply me with a
copy of his letter addressed to you under date of
September 20th, in which he has, in greater detail,
reported the conditions as they prevail here, pertain-
ing not only to this case, but to all other business on
the docket, In comnection with our work, I mm
that Judge Delehant and I have besn meticulous ab
taking care of the work promptly, and this statement
will be readily verified from the records of the various
divisions, It is somewhat annoying, therefore, to be
confronted with a reckless, irresponsible charge such
as this filed with the Chief Justice of the Supreme
Court of the United States,

Yours very nincmlyf

Ao :/,‘lﬁ, ;MO-QJ

e




September 28, 1950

Honorable Archibald K. Gardner,

Chief Judge,

United States Court of Appeals
for the Eighth Circuit,

Huron, South Dakota.

Dear Judge Gardner:

I am in receipt of your letter of September 22nd,
with which you enclosed a letter from Judge Delehant rela-
tive to the case entitled Luria Steel and Trading Corporation
v. Ford, et al. I read both your letter and the one from Judge
Delehant with a great deal of interest.

I enjoyed the association with you at the session of
the Judicial Conference of the United States.

With every good wish,

Sincerely,

(Gigned) #red Mg fingon




November 3, 1950.

.

HMEMORANDUM for the Chlef Justice.

Luther Fly Smith, Esquire, Special Master in the case
of Illinois v. Indiana, No. 9, Original, October Term, 1950,
has been awarded compensation to date as follows:

From March 7, 194, to Sept. 7, 1946e.0vc.....815,000
From Sept. U, 1 » to Sept. Ts lgh wis dnenassl B

Prom Sept. 8’ 19&&, to Bept. 7, 19h ssse s s e s ey 6
From Sapto 8, lgh » to Sept. 7’ 191}9 csepeewae ey 6

The largest fee granted a Special Master by this Court
was the sum of $4,5,000 awarded to Michael J. Doherty, Esquire,
in Nebraska v. Wyoming, 325 Ve S 589; June 11' 191‘-50 Mr.
Doherty reported that over a period of 5% years he had devoted
not less than 600 days to the case.

In the Great Lakes case the Court awarded Chief Justice
Hughes $30,000. It will be noted that the order quoted below
was entered at a date when Hr. Hughes was Chief Justice:

April 21, 1930. '"The Court having considered
the suggestions of the several partles does now, in
view of its established practice, fix the compensa-~
tion of Charles Evans Hughes as Master upon the
original and supplemental references in these cases
at thirty thousand dollars ($30,000)."

In the case of New Jersey v. New York, 283 U. %. 3%6,
May 1931 e compensation of Charles ¥. Bursh, Esquire
was %ixog at 325,000 on a showing of a total of 228 days ¢
spent on the case.

HAROLD B. WILLEY.
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Memo. for the Chief Justice:
Herewith proposed final order ifL
Georgia v. Pennsylvania R.R., No. 10O

Orig.,

Georgia has made deposits with us

totalling $18,100, As I read the motiong

she does not expect to get this back but
it is agreed that she will not have to
pay more. The expenses of the Master
having been satisfied from the advanced
payments of Georgia and the defendants
there remains only the Master's fee and
clerk's fees., The latter will amount

to approximately $350 and we have a
balance on deposit of $266.13.

Willey
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UNITED STATES DISTRICT COURT

DISTRICT OF NEBRASKA

Honorable Archibald K. Gardner, Chief dJudge
United States Court of Appeals
Huron, South Dakota

Re: Luria Steel & Grading Corporation
v. BE« J. Ford and Barton Ford
d/v/a/ E. J. Ford Co., Civil Action
No. 106-49 - Omaha Division
District of Nebraska

My dear Judge Gardner:

Following the transmittal of my very brief
letter (written from Norfolk Sunday night) of acknowledg-
ment of your communication of September 14th enclosing a
copy of your letter of that date to Judge Donohoe, I have
finished the work of the Norfolk session and returned to
my desk at Lincoln. In the meantime, I have examined
verbatim the file in the case.

Because it has been handled entirely by Judge
Donohoe, I shall not presume to discuss it at great length.
But in the persuasion that a partial factual recital of
its history may be somewhat helpful, I do presume to offer
that.

First of all, I have had my secretary prepare,
end I now hand you herewith, a copy of the index sheet's
memorandum of filings from which the general course of the
case 1s roughly indicated.

It appears from that index that the complaint
was filed on August 2, 1949, and that in the intervening
period of slightly more than a year the representation of
the parties themselves by their counsel has entirely changed.
One firm of Omaha attorneys originally entered an appear-
ance for the defendants, but, on August 31, 1949, requested
and obtained authority to withdraw such appearance, shortly
after which another firm of Omaha attorneys entered the case
in behalf of the defendants, which still carries the defend-
ants' representation. Then, in June, 1950 the plaintiff's
two attorneys, one from Chicago, the other from Omaha,
severally withdrew and another Omaha firm entered upon the
presentation of its case.
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Although the plaintiff recently filed an
amended pleading in the nature of a reply, the lssues
were originally made up rather promptly, the answer to
counterclaim having been filed on September 30, 1949,
approximately two months after the institution of the
action. However, it would seem to be clear that the
case was not then actually ready for trial or disposit-
jon because depositions were shortly under way which
were taken and thereafter, and on October 11, 1949, duly
filed in the case. Two days later a motion for a partial
summary Jjudgment or limitation of the issues was filed.
It appears to have been heard quite seasonably because
by November 17, 1949 Judge Donohoe had considered it
and filed a memorandum announcing his decision and an
order denying the motion. The action seems from that
point, (although I speak only upon the basis of the file)
to have been somewhat dormant until May 29, 1950 when &
pretrial conference was had, a stenographic report of
which forms a part of the record. Some l1ittle controversy
between counsel seems to have arisen then about a possible
trial date.

Beyond what is in the files, I have no recol-
lection as to what occurred then. Judge Donohoe on his
return and his examination of the files will undoubtedly
want to make some observations to you in that connection.

I do have this information touching the
availability in the Omaha division of a jury for trial
work in May, 1950 and during the interval from that time
until the end of the 1950 fiscal year. I had been work-
ing in late March and part of April in the trial of Jjury
cases in the McCook division. Thereafter, and on lMay 1,

I went into Omaha and during two weeks tried civil jury
cases. That session was expected to continue for five or
six weeks. Judge Donohoe was contemporarily trying, and
for some weeks before I went into Omaha had been trying,
criminal cases. And he had in view proceeding from them
into the trial of civil jury cases, and especlally one
long condemnation case. Sometime in mid-May at a date
which I do not now exactly recall, the local United States
Attorney's office, acting under directions from Washington,
and the Marshal's office, presented to Judge Donohoe a
request for the termination of the jury's service because
of the exhaustion of available appropriated funds in certain
essential accounts. Judge Donohoe, as I recall, felt that
he could not disregard the demand and I concurred 1ln his
view. The jury was thereupon excused. I do not recall the
exact date of its excuse. That is a matter of record and
detail. I may add, however, that upon urgent demands from
the same source I unwillingly deferred non-jury trial work

in at least one of the outlying divisions of t%@ district
beyond the opening of the 1 51 fiscal year, and 1n
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consequence spent a week of harvest hand hours in the
Chadron division in July, 1950 trying contested non-jury
cases. You will understand, therefore, that the action
of the judges in terminating the service of the jury

in Omaha was taken only upon strong official represent-
ations of 1ts necessity and with frankly expressed
reluctance on the part of both of the judges.

No jury has been called into service at Omaha
since the excuse of the jury which was serving in May.
But it would hardly have been expected that one would
have been empaneled at any time between July 1 and the
opening of the September term. And the action in dis-
charging the jury in mid-lMay, which I have just report-
ed, was naturally operative until July 1.

The nearest I ever came to having any contact
with the Luris case, so far as I can recall, was its in-
clusion, by a mere summary reference to 1ts title and
number, on a list of cases in the division triable to a
Jury which was handed me when I reached Omaha for the May,
1950 jury session. I have that list before me as I
write. It contains, and when handed to me contained,

a typewritten notation opposite the title to the case
Indicating that at the time in question negotiations for
the settlement of the controversy were pending. Upon
what authority that information was noted on the case
list T have no knowledge. However, before making mention
of this point, I have taken the precaution of calling
an attorney involved in the suit who advises me that
according to his understanding such negotiations were
pending at the time in question. In any event, after
an Informal review with the clerk of the prospective
work of the jury and an inquiry into the supposed status
of each particular case, I made myself a check mark in
ink upon the case list calculated to suggest to me that
the case in question would probably not be availsble for
Jury work at the time of the session. That mark was no
more than a suggestion to me touching my probable trial
program. If, during that May, 1950 session of court
or at any other time, any attorney involved in the suit
mentioned it to me, I have forgotten and do not recall
the incident. I readily concede that some inquiry touch-
ing it may have been made, for during the period counsel
mentioned many cases to me.

But it is to be observed,further, that at
this time the case which has prompted this correspondence
seems not to be ready for trial to a jury. The matter
presently pending in it is a motion for summary judgment,
supported by a large number of exhibits in the way of
coples of business documents and affidavits. So far as
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appears from the record, that motion for summary judg-
ment has not been noticed by counsel for hearing or
submission. As a matter of fact, it is at least possible
that to the extent, if any, to which the defendants may
desire to controvert factual statements contained in the
many affidavits submitted in support of the motion for
summary judgment, an opportunity and time may be demand-
ed by the defendants for the submission of a countershow=
ing. I do not know that such a demand will be made. I
merely appraise it as possible.

Another point is quite obvious. The motion
for summary judgment was filed on August 1, 1950, only
after Judge Donohoe's assignment to San Francisco was
under way and probably actually made, although I do not
know whether the order for it had then been signed.

In any event, Judge Donohoe knew at the time that he was
going to San Francisco. Besides, it 1s rare that matters
of the present sort are pressed for hearing in August.

So, what has immediately to be done 1s to
obtain a hearing on the motion for summery judgment, after
determination of which, if it should be denied either
wholly or in part, the case should be ready for trial,
presumably to a jurye.

There 1s reason to support the thought that
Judge Donohoe should hear the motion for summary Jjudgment.
He has already heard and made a ruling upon a motion for
the limitation and narrowing of the issues which, in large
part, 1s bottomed upon the same factual setting as the
motion for summary judgment. To be sure the latter motion
is supported by more material. But in substantial measure
the earlier pleading covered much the same ground. 8o,
it would be appropriate that the judge who heard and ruled
on the former motlon should act in respect of the now
pending motion. Another judge ought not unnecessarily to
be confronted with the conceivable necessity of ruling
in different manner upon like issues from that followed
by one of the judges in a previous phase of the same case.
If such departure be indicated, the judge first ruling
should have the opportunity to take it.

I shall now outline the immediate program of
the court in our district. The Omaha divisional docket is
to be opened for the fall term on next Monday, September
25th. In Judge DPonohoe's absence, I shall call the docket
on that date, undertake to dispose of as many pending motions
and preliminary matters as shall be ready, handling all of
them so far as may be possible, set the cases for trial in
an appropriate order, including both jury and non-jury cases,
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and then await Judge Donohoe's return to the district
for the prescription of the date for the opening of the
Jury trials.

You correctly understand the manner in which
we uniformly manage the dockets in this district. Judge
Donohoe lives in Omaha. I live in Lincoln. I hendle the
Lincoln docket in its entirety, excep$ as to cases in
which there 1s a real disqualification for, or a conceiv-
able embarrassment in, their trisal by me. Then, Judge
Donohoe takes them over. I also handle the greater number
of the sessions in the six outlying divisions, although
Judge Donohoe goes into those areas quite frequmently, and
consistently does considerable trial work, especially at
North Platte and Grand Island. It is entirely appropriate
that the judge resident at Lincoln should handle the
larger portion of the work in the outlying divisions be-
cause of the proportionately heavier volume of work, both
civil and especially criminal, in the Omaha division. The
Judge resident at Omaha has virtually a full time job
within his division, including for Judge Donohoe as Chief
Judge, the administrative work.

As occasion seems to suggest, Judge Donohoe

invites me to come into Omaha, sometimes to try ceses in
which it seems appropriate that I should Preside rather
than he, but also to work concurrently with him in the
trial of pending cases generally.

You must understand that the relations between
Judge Bonohoe and myself are thoroughly cordial and genuine-
ly affectionate. I have the highest regard for his
fidelity to his office, his industry, ablility and judicial
Integrity, and I hold him personally in high esteem. And
I am confident of his own similar respect for me.

Your gquotations from Mr. Schoen's letter prompt
me to certain observations. While I do not volunteer any
unneeded defense of Judge Donohoe's handling of this case,
and prefer to leave the discussion of that subject to his
own much more closely informed recollection, I can see in
the record of the case no posslble foundation of the person-
al attack upon the Judge made in rather sinister fashion
through the office of the Chief Justice. I shall say no
more about that because I prefer not to express any opinion
ofivlte It 18 .to be noted, however, that the man who wrote
the letter is not now, and for more than three months has
not been, an attorney of record in the pending case. By
way of understatement, I venture to express grave doubt
whether the attorneys who now represent the plaintiff either

would have made, or do in any wise approve, the representations

which Mr. Schoen presumed to urge.
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The gentleman's letter seems gratuitously to
offer a criticism of Judge Donohoe's assignment to San
Francisco. ©Such assignment was and is only indirectly
a matter of my concern. I unhesitatingly say, however,
that I conslder it to have been entirely proper. As I
recall, before it occurred Judge Donohoe had almost, if
not entirely, completed the decision of all submitted
cases before him. The first half of September is not
ordinarily a busy season in the courts in this part of
the country, either state or federal. And so far as the
latter half of the month 1s concerned such loose ends as
might accumulate could easily be brought up on the judge's
return to his desk. ©So, the assignment by the Chief
Justice was neither improper, imprudent nor untimely.

Finally, there is a presumptuous suggestion
by the letterwriter that a judge be sent into this
district to take care of its accumulated work. That
offering is completely unwarranted. To eliminate any
question of my own position upon it, I unhesitatingly say
that there 1s no present need nor any discernible likeli-
hood of reasonably early future need of assistance from
any source, elther within the circuit or beyond its
borders, in the maintenance of the proper position of
the docket within this district. The work is simply not
too heavy for the two judges. They should be expected
to do it and should on their own motion and responsibility
discharge its burden. If there are cases at issue for
whose early trial there 1s any demand or desire, all that
need be done is to signify such wish. Either or both of
the judges will carry it into effect, saving only instances
in which for some compelling reason delay may be imperative
and haste oppressive.

I am sending a copy of this letter to Judge
Donohoe and I am also delivering an additional copy to
you.

Very respectfully yours,

)
/




UNITED STATES DISTRICT COURT

DISTRICT OF NEBRASKA

OMAHA 1
JAMES A. DONOHOE HEC El\‘/LD

CHIEF JUDGE October 11, 1950
Oct 13 9534 °50
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CHAMBERS OF THE

CHIEF JUSTICE

My dear Chief Justice Vinson:

I want to thank you for your letter under date
of October 9th, addressed to Honorable Archibald
K. Gardner, Chief Judge of this Circuit, copy of
which I have in my mail this morning.

With my very best pérsonal regards, I am,

Very sincerely yours,

Honorable Fred M. Vinson,
Chief Justice,

Supreme Court of the United
Washington 13, D, C.




QEREICEE O EHIERCE ESRIK
Suprene Couet of the Hnited States,
MWashington 13, 0.C.

November 3, 1950.

MEMORANDUM for the Chief Justice.

Luther Ely Smith, Esquire, Special Master in the case
of Illinois v. Indiana, No. 9, Original, October Term, 1950,
has been awarded compensation to date as follows:

From March 7, 19&&, te Septie T, 19h6. ... .« 2hi . $15,000
From Sept. 8, dokb, to Sept. f, dglig. .o . 18 61060
From Sept. 8, 1947, to Sept. 7, i s 6,000
From Sept. 8, 1948, to Sepb. 7, lghg. .. 00 066,060

——

$33,000

The largest fee granted a Special Master by this Court
was the sum of $,5,000 awarded to Michael J. Doherty, Esquire,
in Nebraska v. Wyoming, 325 U. S. 589, June 11, 1945. Mr.
Doherty reported that over a period of 51 years he had devoted
not less than 600 days to the case.

In the Great Lakes case the Court awarded Chief Justice
Hughes $30,000. It will be noted that the order quoted below
was entered at a date when Mr. Hughes was Chief Justice:

April 21, 1930. "The Court having considered
the suggestions of the several parties does now, in
view of its established practice, fix the compensa-
tion of Charles Evans Hughes as Master upon the

riginal and supplemental references in these cases
at thirty thousand dollars ($30,000)."

In the case of New Jersey v. New York, 283 U. S. 336,
May h, 1931, the compensation of Charles N. Burch, Esquire,
was fixed at $25,000 on a showing of a total of 228 days
spent on the case.

HAROLD B. WILLEY.




unions and counsel ‘1n Nos, 85, 108, 313
and 393

All of the unions involved in these cases
are AFL unions. In Nos. 85 and 108, the unions
are the petitioners. As between the twd counsel,
I think No. 108 would probably present the
best argument. The union is the respondent in
No, 393, Benver, and I would guess that counsel
here was the best of the three., No union is a
party in No. 313, since this is a fight between
the NLRB, which is 1In all four cases, and the
company. I think 313 should be granted, at least
on the summary docket, since this is the only
case where a company will be able to present
argument on the points In sum, I would recom-
mend the following line-up for argument:

No.,
No. { grant/summary

No., 31. grant/summary
No. 39 grant/summary




No. 147 - Motion for leave to argue amicus curiae
by State of Illinois

GRANT DENY
Burton Black
Douglas

Frankfurter *
Jackson

Reed will do anything Chief Justice wants to do

Minton not too much in favor of granting but will
talk to Chief Justice

* Is sending in written memo - suggests maybe

some sort of conditional arrangement could be

given to Illinois




