— ‘ N 7 v g | 1201 e e
CLASS OF SERVICE E S E RN SYMBOLS
- This is a full-rate DL=Day Lct_tcr
;:'}reng rtxr:]egsr igatgz NL=Night Letter
rred character is in- 8
dicated by a suitable ( 2 6 ) i) LT=Int'l Letter Telegram
symbol above or pre- o P

ceding the address. VLT=lInt'l Victory Ltr.

W. P. MARSHALL, PRESIDEN

The filing time shown in the date line on telegrams and day letters is STAN DARD TIMI at p point of origin. Time of receipt is STANDARD TIMI at point of destination

WA 167 PD-FAA WASHINGTON BC 5 518Py P35 MR 3 ‘pM B &
=THE CHIEF JUSTICE= ' o
“SUPREME COURT OF THE UNITED STATES=

‘REPLY TO LETTER FROM GAO DATED FEBRUARY 16, 1953,
REQUESTING INFORMATION BY FEBRUARY 27s 1953, RELATIVE
TO TERMINAL LEAVE PAYMENTS TO EMPLOYEES [N GS15 AND ABOVE

HAS NOT BEEN RECEIVEDs INFORMATION IS URGENTLY NEEDED
FOR COMPILATION FOR CONGRESSIONAL COMMITTEEs lMMEDIATE
ATTENTION APPRECIATED=

‘ROBERT L LONG DIRECTOR OF AUDITS GENERAL ACCOUNTING

OFF 1CE= .
- 3B COMPANY WILL APPRECIATE SUGGEST; | 6 1 9 5 5 27 1 95 5 GS 1 5_.




From The Washington Sunday Star
July 12, 1953

Distortions in forthcoming commemorative have stirred
collectors’ protest.

Philatelic News

Lawyers’ Stamp Design
Criticized as Faulty

By James Waldo Fawcett

The model for the 3-cent
commemorative for the 75th
anniversary of the American
Bar Association was released
on Tuesday and immediately
created a flurry of critical com-
ment. Based on g3 frieze on
the west side of the chamber
of the Supreme Court, the
c¢omposition purports to show
four symbolic figures, “Wis-
dom,” with an owl; “Justice,”
with a sword: “Divine Inspira-
tion,” with evenly balanced
scales, and ‘‘Truth » with a
mirror.  What is objected to
is the fact that the four fig-
ures are disproportionate and
malformed. The two end fig-
ures are too small in relation
to the central figures and the
central figures are monument-
ally too large—and yvet appear
hammered down or sawed off
in defiance of both nature and
art. Study of the symbol of
“Justice” shows it to be nearly
as broad as it is high and care-
ful examination of the symbol
of “Divine Inspiration” dig-
closes a similay fault — the
wings are much too long and
the arms ang hands also are
djspl'oportionately lengthened,

To test the errors in the
frieze' a check of the height

of a seated man and that of

a girl or woman standing be-
side him is held to be all that
iS necessary. Normally, the
woman’s head and shoulders
loom considerably higher than
the top of the man’s head.
The lawyers’ commemorative
contradicts this simple real-
ity. Another defiance of the
Same character is to be found
in the exaggerated thickness
of the neck of “Justice.”

Responsibility  for the er-
rors, however, does not lie
with either the Post Office
Department or the Bureau of
Engraving and Printing. The
brimary sketch for the Su-
breme Court frieze seems to
have been made by Cass Gil-
bert, architect of the Supreme
Court Building. Actual sculp-
turing was done by - Adolph
A. Weinman, famous for his
designs for the 1916 dime and
half dollar and many popular
statues. The lawyers’ stamp
was based on reproductions
of photographs by De Witt
Ward of g clay or plaster
model for the west frieze of
the Supreme Court chamber
in Architecture Magazine, De-
cember, 1935,

First-day sales arrangements
for the American Bar Asso-
ciation commemorative call
for Boston, August 24,
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My,
My,
Mr.
My,
Mr.
“ "
Mr,
Mir,

Memorandum to:

January 14, 1952

Justice Black
Justice Reed
Justice Frankfurter
Justiee Douglas
Justice Jackson
Justice Burton
Justice Clark””
Justice Minton

On Thursday, January 17th, at 12:30 p.m. , thers will be a Joint
Mesting of the Senate and House which will be addressed by Prime Minister

Churchill,

A Joiat Meeting is to be distinguished from a Joint Session. Were
it the latter, we would receive an invitation and, accordiag to the Marshal,
if we were not in session, we would attend in & body. As | understand it,
the Marshal has been informed that the Congress would like to have us at-
tend, and thoy desire to know as soon as possible whether or not we will be

there.

Please advise me of your wishes.

Chief Justice.

R W
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January 14, 1952

Memorandum to: My, Justice Black
Myr. Justice Reed
Mr. Justice Frankfurter
Mr, Justice Douglas
Mr. Justice Jackson/”
My, Justice Burion
My, Justice Clark
Mr, Justice Minton

On Thursday, January 17th, at 12:30 p.m., there will be a Joiat
Meeting of the Senate and House which will be addressed by Prime Minister
Churchill,

A Joint Mesting is to be distinguished from a Joint Session. Were
it the latter, we would receive an invitation and, accerding to the Marshal,
if we were not in session, we would attend in a body. As | understand it,
the Marshal has been informed that the Congress would like to bave us at-

tend, and they desire to know as soon as possible whether or not we will be
there.

Please advise me of your wighes.

Chief Justice.

9’%&( hl'ﬁ,%/ﬁru«(ﬂ miaw
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Supreme Gonrt of He Hnited States
Washington 13, B. .

CHAMBERS OF
JUSTICE HAROLD H. BURTON Januar’y 15’ 195’2

Dear Chief:
I would like to attend the Joint

Meeting of Congress on January 17,

Ho HOB. /

The Chief Justice




January 14, 1952

Memorandum to: Mr. Justice Black
Mrzr. Justice Reed
Mz, Justice Frankfurter
Mr. Justice Douglas
Mr, Justice Jackson
Mr. Justice Burton
Mr, Justice Clark
Mr, Justice Minton

On Thursday, January 17th, at 12:30 p.m., there will be a Joint
Meeting of the Senate and House which will be addressed by Prime Minister
Churchill.

A Joint Meeting is to be distinguished from a Joint Session. Were
it the latter, we would receive an invitation and, according to the Marshal,
if we were not in session, we would attend in a body. As I understand it,
the Marshal has been informed that the Congress would like to have us at-
tend, and they desire to know as soon as possible whether or not we will be
there.

Please advise me of your wishes.

Chief Justice.






January 14, 1952

Memorandum to: Mr. Justice Black
Mr. Justice Reed
Mr, Justice Frankfurter
Mr. Justice Douglas
Mr, Justice Jackson
My, Justice Burton
Mr., Justice Clark
Mr, Justice Minton

On Thursday, January 17th, at 12:30 p.m., there will be a Joint
Meeting of the Senate and House which will be addressed by Prime Minister
Churchill,

A Joint Meeting is to be distinguished from a Joint Session. Were
it the latter, we would receive an invitation and, according to the Marshal,
if we were not in session, we would attend in a body. As I understand it,
the Marshal has been informed that the Congress would like to have us at-
tend, and they desire to know as soon as possible whether or not we will be
there. =
—

Please advise me of your wishes.

Chief Justice.

S—



January 14, 1952

Memorandum to: Mr. Justice Black

Mryr. Justice Reed

Mr. Justice Frankfurter
Mr. Justice Douglas
Mr. Justice Jackson
Mr. Justice Burton

Mr. Justice Clark

Mr, Justice Minton

On Thursday, January 17th, at 12:30 p. m., there will be a Joint
Meeting of the Senate and House which will be addressed by Prime Minister
Churchill,

A Joint Meeting is to be distinguished from a Joint Session. Were
it the latter, we would receive an invitation and, according to the Marshal,
if we were not in session, we would attend in a body. As I understand it,
the Marshal has been informed that the Congress would like to have us at-
tend, and they desire to know as soon as possible whether or not we will be
there.

Please advise me of your wishes.

ﬂ M&;{:@ ﬂz’ﬁ’{x ﬁéf& fﬂ?‘}
e

Chief Justice.



January 14, 1952

Memorandum to: Myr. Justice Black””
Mr., Justice Reed
Mr. Justice Frankfurter
Mr. Justice Douglas
Mryr, Justice Jackson
Mr. Justice Burton
Mr. Justice Clark
Mr, Justice Minton

On Thﬁrsday, January 17th, at 12:30 p.m., there will be a Joint
Meeting of the Senate and House which will be addressed by Prime Minister
Churchill.

A Joint Meeting is to be distinguished from a Joint Session. Were
it the latter, we would receive an invitation and, according to the Marshal,
if we were not in session, we would attend in a body. As I understand it,
the Marshal has been informed that the Congress would like to have us at-
tend, and they desire to know as soon as possible whether or not we will be
there. : '

Please advise me of your wishes.

Chief Justice.

P S,
.4 N e e
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Januery 16, 1952,

Hemorandum o the Chief Justice:

By direction of the Ciuief Justice, the Harshal transmits
the following information:

The Court in & body, wearing robes, will attend the Joint
Heeting of Congress %o hear ir. Churchill address that body on
Thursdey, Jamuary l7the

Court will assemble in their Conference Room at 11350 A. Hes

and in 2 group go to the old Supreme Court Chamber in the Capitol
where their robes will be waiting for thems 5

a2 2 \
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" Supreme Court of the United Staiés ;

Memorandum

Mazrxrch 31

, 19 52

The Capitol has approached the
Marshal's office in regard to the
Court's attending the Joint Session
of Congress on Thursday, April 3rd,
at which Queen Juliana will speak.
The meeting will be at noon.

Since the Court is sitting, do you
wish to decline ?

e
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April 9, 1952

Memorandum to: Mr, Justice Black
Mr. Justice Reed
Mr. Justice Douglas
Mr. Justice Jackson
Mr. Justice Burton
Mr. Justice Minton

Re: No. 570 - Kawakita v. United States

The petitioner filed a typewritten copy of a reply brief in
the above case on April 7th. The Clerk informs me it will cost
$400 or $500 to have it printed.

The typewritten copy of the brief is available for use by the
members of the Court in their consideration of this case. If the
Court desires to have the brief printed, would you please so advise
me.

Chief Justice.



May 13, 1952

MEMCRANDUM TO: Mr. Justice Black
Mr. Justice Reed
Mrzr. Justice Frankfurter
Mr. Justice Douglas
Mrzr. Justice Jackson
Mr. Justice Burton
Mr. Justice Clark
Mrzr. Justice Minton

There has been some talk about having the regular Conference
of the Court on Friday this week, but if this does not meet with the ap-
proval of all of the Brethren, we will meet on Saturday as usual.

Please advise me of your desires.



May 13, 1952

MEMORANDUM TO: Mr. Justice Black
Mr. Justice Reed
“Mr. Justice Frankfurter
Mr. Justice Douglas
Mr. Justice Jackson
Mr. Justice Burton
Mr. Justice Clark
Mr. Justice Minton

There has been some talk about having the regular Conference
of the Court on Friday this week, but if this does not meet with the ap-
proval of all of the Brethren, we will meet on Saturday as usual.

Please advise me of your desires.

c. J




May 13, 1952

MEMORANDUM TO: Mr. Justice Black
Mr. Justice Reed
Mr, Justice Frankfurter
Mr. Justice Douglas
r. Justice Jackson
Mr, Justice Burion
Mr. Justice Clark
Mr. Justice Minton

There has been some talk about having the regular Conference
of the Court on Friday this week, but if this does not meet with the ap-
proval of all of the Brethren, we will meet on Saturday as usual.

Please advise me of your desires.

C. J.

v ()



MEMORANDUM TO: Mr.
Mr.

Mr.

My,

Mr.

T,

Mr,

My,

There has been some talk about having the regular Conference
of the Court on Friday this week, but if this does not meet with the ap-

proval of all of the Brethren, we will meet on Saturday as usual.

May 13, 1952

Justice Black
Justice Reed
Justice ¥Frankfurier
Justice Douglas
Justice Jackson
Justice Burton
Justice Clark
Justice Minton

Please advise me of your desires,

Eiruep. oKey

Ne o

C. I

—




May 13, 1952 |

MEMORANDUM TO: Mr. Justice Black
Mr. Justice Reed
Mr, Justice Frankfurter
My, Justice Douglas
¢V My, Justice Jackson
Mr, Justice Burton
Mr. Justice Clark
Mr. Justice Minton
There has been some talk about having the regular Conference
of the Court on Friday this week, but if this does not meet with the ap-
proval of all of the Brethren, we will meet on Saturday as usual.

Please advise me of your desires.
Qi 3.

fmwmwﬂ{c_«‘d
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MEMCRANDUM TO: Mr.
/Mr.

Mr.

Mr.

Mr.

Mr,

Mr.

Mr.

May 13, 1952

Justice Black  __ : g“' wﬁ @%
Justice Reed Tt efc«'e? £ bt - ;
Justice Frankfurter 6L VOWE 7

Justice Douglas P e

Justice Jackson N .r«"7
Justice Burton Q /

Justice Clark

Justice Minton

There has been some talk about having the regular Conference

of the Court on Friday this week, but if this does not meet with the ap-

proval of all of the Brethren, we will meet on Saturday as usual.

Please advise me of your desires.



May 13, 1952

MEMORANDUM TO:“Mr. Justice Black
Mr. Justice Reed
Mr. Justice Frankfurter
Mr. Justice Douglas
Mr. Justice Jackson
Mr. Justice Burton
Mr. Justice Clark
Mr. Justice Minton

There has been some talk about having the regular Conference
of the Court on Friday this week, but if this does not meet with the ap-
proval of all of the Brethren, we will meet on Saturday as usual.

Please advise me of your desires.

W

%’7



May 14, 1952

MEMORANDUM FOR THE CONFERENCE:

The regular Conference this week will be held on Friday,

May 16th, at 11:00 a.m.

Chief Justice



May 14, 1952

Marshall Small, Justice Douglas' law clerk, phoned to say that

having the conference on Friday was okay with the Justice.




Supreme Gourt of the ¥nited States
Washington 13. 8. ¢,

CHAMBERS OF
JUSTICE SHERMAN MINTON
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CHAMBERS OF THE CHIEF JUSTICE

MAY 15 1952

FOR CIRCULATION

NOTED

Justice Black..............-...o.-..- chL{ij

Justice Reedi-oooooooooolooonoocootol — I |
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JuStice Minton‘l.'.0..0........0.....

Plegse Return to thg,Chigfkgpstice
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LOUIS E. HOOVER
g[owr:'ci foz Euszy Oecasion

FLORISTS' TELEGRAPH DELIVERY SERVICE 1212 14ch STREET, N. W.
PHONE REpublic 3011 WASHINGTON 5, D. C.

Za@ %f&éc, 4’%

Please Detach and Return this Stub wxﬂfl Your Remittance.
All Accounts Due Before 10th of Following Month.

AMOUNT

ACCOUNT RENDERED
s

/é? QQ

NO RECEIPT SENT UNLESS REQUESTED

STATEMENT FROM LOUIS E. HOOVER 1212 14th STREET, N. W. WASHINGTON 5, D. C.




MEMORANDUM TO: Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.

May 14, 1952

Justice Black (2 -
Justice Reed (et
Justice Frankfurter .
Justice Douglas 7«
Justice Jackson /2. -
Justice Burton L -
Justice Clark p
Justice Minton |7, 1

The bill for the flowers which we sent to the funeral of the

Marshal's brother amounts to $22. 50 - $2. 50 for each of us.

If you will be good enough to forward your share to me, I will

see that the bill is paid.

Chief Justice
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. Blorists Telegraph Delivery Seruice

‘; I . Flower for ‘Every; Occasion « - | 5

[EOULS E. [HOOVER

1212 14th Street, N. W.

REpublic 7-3011
Washington 5, D. C. public
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ORDERED BY { A AV i3 21 21741 A L/ Ao
SODBY  |PHONE | CASH [CHARGE[C. 0. D. DATE ORDERED | orBER NO.
| ‘ A

| . / I B~

A \J s

QUANTITY DESCRIPTION AMOUNT

IF PAID, PLEASE IGNORE THIS INVOICE @ [N CASE OF ERROR, PLEASE TELEPHONE OR PRESENT INVOICE




May 13, 11952

Mr. Waggaman phoned to say that the wreath sent

by the court was really beautiful. It was made up

of white lilies and red roses, and he was very

much pleased.

Would you like to send a note to the members of the
Court informing them that you arranged to have

the flowers sent?




May 13, 1952

MEMORANDUM FOR THE BRETHREN:

I arranged last evening to have flowers sent from the Court
to the funeral of the Marshal's brother. I am sorry that I didn't have
an opportunity to discuss the matter with you, but I felt sure that you
would be agreeable to contributing to the cause. The bill will amount

to approximately $2. 50 for each of us.

Chief Justice



May 27, 1952

MEMORANDUM FOR THE CONFERENCE:

The Conference scheduled for Thursday, May 29th,
will commence at 2:30 p. m. instead of 2:00 p. m. as originally

planned.

Chief Justice




Monday, June 23d. - Saturday, July 1Zth. incl.,

Monday, August llth. - Saturday, August 23

AL -

——







Compliments

of

The Author.




June 16, 1952

Mr. W. K. Cadman,
924 N. Hillside,
Wichita, Kansas.

Dear Mr. Cadman:

Thank you very much for sending me
the chart showing the distribution of nomina-
tions and appointments to the United States
Supreme Court.

Sincerely,

(S%gned) Fred M. Vinsem




© cwier JusTicE.
te Justice

@ served, or Serving

Appeinted, bu
@ deciined serving.

Appeinted, but disd

[ Fore serving.

Postponed action
O- on the nomination.

o action taxen on
Q- the nomination

DISTRIBUTION B
NOMINATIONS ~~> APPOINTMENTS

TO THE

UNITED STATES SUPREME COURT

Comission Termination : Teraination Teratnation
Name H Date of Service Name : of Service : Naze Date £ Service

September 24,1789 to February 1,180 J.M.Read,Pa, : g3~ Kot acted upen S : H.H.Lurton,Tenn. -20-1909 - 7-12-191k. Died.
" N 1222 Refocted itue. ELD.WHITE, La. 5-19-1921. Died.
d 8 .: c. 3, N. 1. 52201910 - 6-10-1916. Resigned, (©)
- 6-29-1795. Restgne f DD
S 2Tl Resiged’ . g b4 2
- 9-13-1810. Died. : ALE.Bradford, N 8-16-18 Not acted up: ‘. e Ret Fod,wp. (
mum afpointacnc. i
1798, Died.
6. nungwm
1075 1799 Bt
L1797 Resiined.
Died,

seclinedapiointacni.
6-19-1811." Died.
930 ﬁuo. m;mu.

261829, Die 8 : 0.J.Roberts,a
2050 Rebiinaa. : : : ‘u.i..i.‘:“:'h e
Declined appoin E ar, M Rejoctud,2-3-1870. D H Alas
7- 6-183 1 Reoigmed,vp

e n -1k ) nkfurter, Mass.
27-1 Saitned,wp. (8 ¥.0.Douglas, Conn .
bia G WILLIA 32000873 witharawn, 1-ge1875 o irl ».,"“»,"y? o
ointment. 3 3 N Withdram 1-10-187L.
3-1811, E,0h1o L
Deiiend: sspoiataent, M. Harlan 2 Dind:
2-1845. Resigned.
117 s183. Restged.
1o

9-10-1949.




C Quae 24 4523

Suprenre Canrt of the United States
Waslhington 13, B. ¢

RECORD BF CONFERENCES HELD DURING OCTOBER TERM, 1951.
Prepared by

Edgar L. Kenney, Conference Custodian.

OCTOBER: 3 2d. - 11.05 1600 (LUNCH PERIOD) 1.35
d. 10535
13th.
BENCH
20th. ) G (LUNCH PERIOD)
22nd. 1C BENCH
3rd. 1 ( (LUNCH PERIOD)
Tth.
24th,

DECEMBER:

11.00
JANUARY : at. 5th. 11502
11505
11.05
FEBRUARY: ©Sat. 2d. 11.0
MARCH: Sat. 1st. 1he Q5
1175057 -

11,00

38 Min.




Supreme Conrt of the nited States
Weashington 13, B.

CONFERENCES, OCTOBER TERM, 1951 (page 2)

BROUGHT FORWARD

13510

11.00

11.05 -11.50

J UN E: : th. 11.05 - 1.00

TOTAL NUMBER OF CONFERENCES -
OF HOURS

OF MINUTES OVER HOURS

E - No record kept of conferences lasting less than 30 minutes)

J UNE 20th. 1952.




August 19, 1952

Honorable R. H. Todd, Jr.,
Chief Justice,
Supreme Court of Puerto Rico,
San Juan, Puerto Rico.
Dear Mr. Chief Justice:
Thank you very much for your courtesy in
sending me a copy of the new Judiciary Act of
the Commonwealth of Puerto Rico,

With kind regards,

Sincerely,

{%igned) Fred M. Vinspn



SUPREME COURT OF PUERTO RICO
OFFICE OF THE CHIEF JUSTICE
SAN JUAN. P. R.

August 13, 1952

The Honorable Fred M. Vinson

Chief Justice
Supreme Court of the United States

Washington, D. C.
My dear Mr. Chief Justice:

I enclose a copy of the new Judiciary Act

of the Commonwealth of Puerto Rico. I believe

that with this Act we now have an outstanding

judicial system. Your comments will be

appreciated.
Cordially yours,
- A rid ]
m o S= R, He Todd, Jr.
%) oy AT Chief Justice
2 & &,
© e i
b o &2
£ A7 k;;Lo—v‘/‘¢1’
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COMMONWEALTH OF PUERTO RICO

JUDICIARY ACT

Approved, July 24, 1952




COMMONWEALTH OF PUERTO RICO

JUBIGEARN A GT

Approved, July 24, 1952




[No. 11]

THE JUDICIARY ACT OF THE COMMONWEALTH OF
PUERTO RICO

Be it enacted by the Legislature of Puerto Rico:

ARTICLE I

THE GENERAL COURT OF JUSTICE OF THE COMMONWEALTH
OF PUERTO RICO

Section 1.—Judicial Power of the Commonwealth of Puerto
Rico. M

The judicial power of the Commonwealth of Puerto Rico shall
be vested in a single unified judicial system for purposes of ju-
risdiction, operation and administration, consisting of the Su-
preme Court as the court of last resort, and the Court of First
Instance, which together shall constitute the General Court of
Justice.

The Commonwealth of Puerto Rico is hereby constituted a
single judicial district, over all of which the General Court of

ice shall exercise its power and authority.

Section 2.—Rule-Making Power.

The Supreme Court shall adopt for the General Court of
Justice rules of evidence and of civil and criminal procedure, as
well as rules of court administration, as provided in the Consti-
tution of the Commonwealth. The rules of administration shall

> laws concerning procurement, personnel, audit
on of funds, and other laws which apply gener

all branches of the gove \
statute or rules governi ivil and criminal procedure and of
evider shall re n in effect until modified, supplemented, or
mmended by the Supreme Court in accordance with the Consti-
tution of the Commonwealth of Puerto Rico.

The Supreme Court may also adopt rules for the informal
adjudication of claims of one hundred (100) dollars or less.

1

Section 3.—Chief Justice as Administrative Head.

The Chief Justice shall direct the administration of the
General Court of Justice, with responsibility for the efficient
operation of its various parts and divisions and for the expedi-
tious dispatch of litigation. In pursuance of the mandate of the

!




Constitution of the Commonwealth for a unified judicial system,
he shall assign judges to conduct sessions of the Court of ‘711'&1:
Instance, and may modify such assignments and make reas
ments as the need arises within each division or from division
to division of this Court.

In his administration of the General Court of Justice the
Chief Justice shall be assisted by an Office of Court Administra-
tion under an Administrative Director of the Office of Court Ad-
ministration, as hereinafter set forth.

The Chief Justice shall also appoint or dir the appoint-
ment of, on recommendation of the Administrative Director of
the Courts, the Public Defenders and the Secretaries, as well
as the deputies of the latter, and he shall s ipervise them in the
performance of their duties as defined )y law or rules of the
Supreme Court or as heretofore exercised by like officers of the
Courts of Puerto Rico and assign and reassign them to the
various parts of the General Court of Justice as the needs of
justice may require. These officers and employees shall be in
the exempt service, with the exception of the deputies of the Sec-
retaries and Marshals, who shall be included in the non- compe-
titive service. He shall likewise appoint or direct the appoint-
ment of, on recommendation of the Administrative Director of
the Courts, all other necess: ary personnel of the Court, and as-
sign to them their duties and supervise their execution of the

same. All these employees shall be included in the competitive
The secretaries-stenographers of the judges of the Su-
perior Court and of the judges of the District Court shall be
included in the non-competitive service. The Marshals of the
Court of First Instance shall be appointed by the Governor
by and with the advice and consent of the Senate for a term
of four years and until their successors are appointed and
qualif; The Deputy Marshals shall be appointed by the Mar-
shals with the approval of the Administrative Director of the
Courts.

Section 4.—Preservation and Destruction of Records.

The Supreme Court shall make provision for the preserva-
tion in the original or in (lUpIJL‘(l{L form of all records and official
documents of all divisions of the General Court of Justice. It
shall also be empowered to direct the destruction of all such
records and official documents as shall seem to it no longer neces-
sary or useful and none may be destroyed except under its direc-
tion and with its permission.

ARTICLE II
THE SUPREME COURT

Section 5.—Constitution of Supreme Court.

The Supreme Court shall be the court of last resort in Puerto
Rico and shall be composed of a Chief Justice and four (4) As-
sociate Justices. The number of Justices may be changed only
by law upon request of the Supreme Court.

The Supreme Court shall sit, in accordance with rules adopted
by it, as a full court or in divisions. All the decisions of the Su-
preme Court shall be concurred in by a majority of its members.
No law shall be held unconstitutional except by a majority of
the total number of Justices of which the Court is composed in
accordance with the Constitution of the Commonwealth or with
law.

Section 6.—Disability of Chief Justice.

If the Chief Justice is unable by reason of sickness, absence,
or other disability, to perform the duties of his office or if there
is a vacancy in that office, the senior Associate Justice of the
Supreme Court in point of service as ociate Justice shall act
in his ad until such time as the Chief Justice may resume his
duties or until the v s filled.

When the Supreme Court and the Chief Justice are in vaca-
tion term Supreme Court shall designate one of its members
to act f Justice.

Section 7.—Scope of Power.
The Supreme Court, any of its divisions, or any of its Jus-
tices may hear in the first instance petitions for habeas corpus
other causes and proceedings as determined by law.
v judgments of the Court of First Instance as
out and rulings of administrative agencies and

>roperty as provided by law.
1y, Marshal and Personnel.

; 1 be in the Supreme Court a Secretary, a Marshal,
r and Publicist of Jurisprudence and the Inspectors
>rotocols who shall be appointed by the Court. These officers,
mn%hu with Law Clerks and secretaries—stenographers of the
Justices appointed by the individual Justices, shall be in the
All other necessary personnel shall be appointed
Chief Justice, or, subject to the direction of the Chief
Justice, by the Administrative Director of the Office of Court
stration and shall be included in the competitive service
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ARTICLE IIT
THE COURT OF FIRST INSTANCE

Section 9.—Organization of the Court.

The Court of First Instance shall consist of two divisions,
a division to be known as the Superior Court and a division to
be known as the District Court. Each division shall be a court
of record and shall be constituted as, and shall perform the func-
tions, hereinafter set out.

Section 10.—Jurisdiction and Venue Preserved.

The Court of First Instance is a court of original general
Jjurisdiction with power to act in the name and by the authority
of the Commonwealth of Puerto Rico in all civil and criminal
proceedings as hereinafter provided. Every civil or criminal
action shall be filed in the part of the court held at the place
where it should have been filed under the legislation heretofore
in force; but no cause shall fail on the ground that it has been
submitted to a division without jurisdiction or authority or to
a part of the court of improper venue. Every case may be
heard in the division or part where it is brought by agreement
of the parties and consent of the judge presiding at the time

in such part or, if not so heard, shall be transferred by order of
the judge to the appropriate division or part in accordance with
such rules as may be adopted by the Supreme Court.

ARTICLE IV
THE SUPERIOR COURT

Section 11.—Sessions, Where Held.

The Superior Court of the Court of First Instance shall have
parts and shall hold sessions in San Juan, Bayamén, Arecibo,
Aguadilla, Mayagiiez, Ponce, Guayama, Humacao and Caguas.
Juries for the various parts shall be impanelled from the same
towns as were heretofore included in the former judicial dis-
tricts thus denominated.

Section 12.—Judges, Number and Qualification.

There shall be in the Superior Court thirty (30) judges ap-
pointed by the Governor with the advice and consent of the
Senate. They may be assigned as needed to conduc any part
n shall be appointed as judge of the Superior Court
is at least twenty-five (25) years of age, has been ad-

!

mitted to the bar by the Supreme Court of Puerto Rico, pos-
sesses professional experience, and enjoys good repute, all as
determined by the appointing power as provided by the Consti-
tution of the Commonwealth of Puerto Rico. Each judge shall
be appointed and hold office for a term of twelve (12) years and
thereafter, until his successor qualifies.

Judges of the District Court, the Tax Court and the Court
of Eminent Domain heretofore constituted shall complete their
terms of office, without diminution of salary, serving as judges
of the Superior Court.

No Superior Judge shall practice law during his term of serv-
ice as judge.

Section 13.—Scope of Power.

The Superior Court shall have cognizance of the following
matters:

(a) Civil:

1. Of all appeals and review proceedings against decisions,
orders and rulings of administrative agencies under the terms
and conditions established by law, except those cognizable by the
Supreme Court.

2. Of all cases, actions, proceedings or extraordinary legal
remedies in connection with or affecting the levy, collection and
payment of all kinds of taxes, including property taxes, inheri-
tance and gift taxes, income taxes, unfair profiteering taxes,
social insurance taxes, excises, license taxes and any other taxes
or imposts, as well as of claims for taxes collected by unlaw-
ful procedure or which voluntarily or without notice from the
Secretary of the Treasury were paid unduly or in excess, the
reimbursement of which is authorized by law and is refused by
the Secretary of the Treasury.

3. Of all disputes concerning the evaluation and proper com-
pensation to be paid for property taken under the power of
eminent domain.

Of all recourses, actions and proceedings, including the
ation of wills, divorce and extraordinary and special legal
es, in regard to which the District Court of Puerto Rico
tofore exercised cognizance up to the date on which this
Act takes effect.
11 other civil matters where the amount, legal interest
y sought exceeds in value the amount of two thousand
five hundred (2,500) dollars, not including interest, costs and at-
’s fees
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(b) Criminal:

1. Of all felonies.

2. Of all misdemeanors, except those involving the violation
of statutes or municipal ordinances whose enforcement has here-
tofore been vested exclusively in the Municipal Court, or in the
Justice of the Peace Court.

3. Of all causes previously cognizable by the Minors’ Guard-
ianship Court under the terms and conditions heretofore pertain-
ing to such causes.

(¢) Place of Trial of Certain Causes:

Whenever, by law, the review of rulings of administrative
agencies or the institution of proceedings has been assigned to
the San Juan section of the former District Court, such proceed-
ings shall hereinafter be had in the San Juan part of the Superior
Court.

Section 14.—Appeals.

Final judgments, and other orders of the Superior Court
from which heretofore an appeal might have been taken from the
District Court, may be appealed to the Supreme Court under the
terms and conditions established by law and in accordance with
the rules of procedure ests 2d by the Supreme Court, except

that the right and extent of appeal in cases brought under section
13(a) 2, 3 and 4 of this Act shall be the same as that heretofore
and now accorded cases brought under section 13(e¢) 5. Any
judgment or ruling of the Superior Court may be reviewed by
certiorari in the discretion of the Supreme Court.

Section 15.—Secretaries and Marshals; Public Defenders.

There shall be in the Superior Court twelve ( Secretaries,
twelve (12) Marshs one Supervisor of Probation Officers and
twelve ( Probation Officers. The present Secretaries and
Marshals shall serve out their terms without diminution of
salary.

There shall also be ten (10) Public Defenders who shall not
practice law during their terms of office.

ARTICLE V
THE DISTRICT COURT
Section 16.—Sessions, Where Held.
The District Court shall hold sessions in all towns & judicial
business dictates and shall have as the seats of its various parts
the municipalities heretofore the seats of the Municipal Court.

6

Section 17.—Judges, Number and Qualification.

There shall be in the District Court fifty-five (55) judges ap-
pointed by the Governor with the advice and consent of the
Senate. They may be assigned as needed to conduct any part
or any division of the Court. Upon the taking effect of this Act,
judges of the Municipal Court as heretofore constituted shall
act as District Judges for so long as the term of office to which
they were appointed has not vet expired. At the request of the
Chief Justice, accompanied by a certificate from the Adminis-
trative Director to the effect that the needs of the Court require
the appointment of additional district judges, the number of
these judges may be increased, but in mno case to more than
ninety.

No person shall be appointed as District Judge unless he is
at least twenty-one (21) years of age, has been admitted to the
bar by the Supreme Court of Puerto Rico and enjoys good repute,
all as determined by the appointing power as provided in the
Constitution of the Commonwealth. Each judge shall be ap-
pointed and hold office for a term of eight (8) years and there-
after until his successor qualifies.

No district judge shall practice law during his term of service
as judg

Section 18.—Scope of Powers.

The District Court shall have cognizance of the following
matters:

5 > Municipal Court existing at
Act takes effect took cognizance, exclusively or

where the amount, legal interest
or property sought does not exceed in value twenty-five hundred
(2,500) dollars not including interest, costs and attorney’s fees,
xcept for those matters stated in Section 13(a) 2, 3 and 4 here-
in of which cognizance is given to the Superior Court.

(b) Criminal:

f all misdemeanors, except those which were not hereto-
zable by the Municipal Court.

2. Of all violations of statutes or of municipal ordinances
whose enforceme has heretofore been vested exclusively or
concu i e Municipal Court, or in the Justice of the
Peace Court.




Section 19.—Appeals.

The right of appeal from any final judgment of the District
Court to the Superior Court is hereby established. The pro-
cedure on appeal shall be in accordance with the rules established
by the Supreme Court. Hearing and decision of such appeals
shall be by either three Superior Judges or a single Superior
Judge, as the Supreme Court may by rule establish according to
the nature of the case or the amount involved or other reason-
able standard in its discretion; and the Chief Justice may assign
the hearing of the cases under such rule if there is doubt or the
parties do not agree. Further review thereafter shall be only
by certiorari by the Supreme Court grantable by that Court in
its discretion.

Appeal shall be by way of review of the judgment or action
of the court from which the appeal is taken and shall not be by
way of trial de novo.

In every case the Judge shall provide a record of everything
which transpired in the case, which record shall be included in
the proceedings, unless the party or parties can prepare a tran-
script of the evidence. The parties shall, within the time pro-
vided by ru'e of the Supreme Court, notify the Judge of any
objection they may have to either the record of the case as pre-
pared by the Judge or the transcript of the evidence. The Judge
shall hear and pass on such objections. The Supreme Court
shall also provide by rule for granting of new hearings by the
District Court upon prompt request in cases where the parties
or their counsel have not adequately protected their rights dur-
ing the original trial of a cause, or where an adequate record
has not been provided by the Judge.

The Office of Court Administration shall provide each part
f the District Court with adequate equipment for recording

y the incidents of each case. The Judge may use this

1 preparing his ment of w

ies so re-
alleged that
incorrect,

ppeal or to orde

Section 20.—Secretaries and Marshals; Defense of Indigent
Persons.

There shall be in the District Court fifty-three (53) Secreta-
ries and fifty (50) Marshals. The present Secretaries and
Marshals shall serve out their terms without diminution of
salary.

The District Court shall assign counsel for the defense of in-
digent persons in criminal proceedings and shall so assign the
Public Defenders of the Superior Court so far as they may be
available.

ARTICLE VI
JUSTICES OF THE PEACE

Section 21.—Justices of the Peace, Number and Qualification.

There shall be as heretofore forty-two (42) justices of the
peace to be appointed by the Governor with the advice and con-
sent of the Senate for a term of four years and until their suc-
cessors qualify. Justices of the Peace heretofore appointed shall
complete their terms of office and shall be removable as here-
inafter provided by section 24. No person shall be appointed as
Justice of the Peace unless he is at least twenty-one (21) years
of age and enjoys good repute.

If a Justice of the Peace is unable by reason of sickness, ab-
sence, or other disability, to perform the duties of his office, the
Governor shall designate a qualified person who shall act in his
stead until such time as the Justice of the Peace may resume
his duties.

Section 22.—Functions.

The Justices of the Peace shall exercise all functions and
powers of judicial authority exercised by the Justices of the Peace
at the time this Act takes effect, including the function and power
to fix and accept bails and to issue warrants for arrest and for
search and seizure in appropriate instances as established by
law, except that they may not adjudicate cases cognizable by the
District or Superior Courts.

ARTICLE VII
SALARY AND REMOVAL OF JUDGES

Section 28.—Salary.

The salary of the Chief Justice of the Supreme Court shall
be $15,500 and the salary of the Associate Justices shall be
$15,000, per annum.
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The following schedule of salaries is hereby established for
the judges of the Superior Court:

Basic Salary Promotion Rates Maximum Rate

$8,600 £9,200 $9,800 $10,400 $11,000 $11,600

The judges of the Superior Court shall receive for each two
years of service rendered on and after July 1, 1952, excluding
any period of service without pay, the salary established by the
promotion rates of said schedule.

The following schedule of salaries is hereby established for
the judges of the District Court:

Promotion Rates

$5,100 $5,400 $5,700 $6,000 36,300 $6,600

The Judges of the Distriet Court shall receive for each two
years of service rendered from and after July 1, 1952, excluding
any period of service without pay, the salary established in the
promotion rates of said schedule.

The following salary schedule is hereby established for Jus-

tices of the Peace:

Salary Promotion Rates

Justices of the Peace shall, for each four (4) years of service
renderec n and after Jul 952, exclusive of any period of
serv 1t pay, receive the salary established in the promo-
tion 1

Begir 1g with fi I ~ 1952-53, the salaries for the
judges of the Supreme Court, he Superior Court, of the

Pe

trict Court, and those of the Justices of the

cluded in the General Budget of Expenses of the Gov

to the provisions of this Act.
* Removal.
ainst any judge of the Court of

with the Administrative Direc
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Office of Court Administration, who shall report the same to the
Chief Justice, and if the Supreme Court shall so desire, shall
make his recommendation as to further action or as to dismissal
of the charges. The Supreme Court may cause such investiga-
tion to be made as it shall deem necessary and may request the
Secretary of Justice to make such investigation and report to the
Court.

If the Supreme Court shall determine that there is cause
for further proceedings, it may request the Secretary of Justice
or other officer of the Court to prosecute the cause. The Sec-
retary of Justice also, of his own motion or by direction of the
zovernor, may initiate a prosecution for the removal of a judge
and shall then act as prosecutor. Prosecution shall be by com-
plaint returnable to the Supreme Court charging the judge with
immoral conduct or neglect of judicial duties. The Court shall
accord the parties an opportunity to be heard, together with
their witnesses and the court may, in its discretion while the
proceeding is pending, suspend the judge from performing the
duties of his office and receiving his salary. If the Court shall
find the charges, or any part of them, sustained, it may censure
or suspend the offending judge or remove him permanently from
his office as it shall determine the most appropriate penalty under
the circumstances.

The Justices of the Supreme Court shall be removable only
by impeachment as provided in the Constitution of the Com-
monwealth.

ARTICLE VIII
OFFICE OF COURT ADMINISTRATION

Section 25.—Office Established.

An Office of Court Administration is hereby established in the
General Court of Justice. It shall be under the direction of an
Administrative Director who shall be appointed by the Chief
Justice of the Supreme Court and who shall hold office at the
will of the Chief Justice. He shall draw a salary of $10,000
per annum.

Neither the Administrative Director nor any officer or em-
ployee of the Office of Court Administration shall practice law
during his term of service as such.

Section 26.—Function.
The function of the Office of Court Administration shall be
to assist the Chief Justice in the administration of the General
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Court of Justice of Puerto Rico by examining the administra-
tive methods and efficiency of the court personnel, and the state
of the dockets and the pending case loads of the courts,
collecting statistical and other data as to the court operation,
preparing and keeping proper books of accounting, submitting
estimates and drawing the necessary requisitions for public
funds appropriated for operation of the judicial system, making
recommendations to the Chief Justice for the improvement of
court operation and the assignment and transfer of judges, and
generally performing such tasks and taking such steps as the
Chief Justice shall direct for the better administration of the
Court.

Section 27.—Personnel.

The Administrative Director, with the approval of the Chief
Just hall appoint such personnel as is needed for the proper
functioning of the Office of Court Administration. The Admin-
istrative Director, the Assistant Administrative Director, and
the division heads shall be in the exempt service. The attorneys
shall be in the non-competitive service and all other personnel
shall be included in the competitive service.

Section 28.—Reports to the Office.

The judges, secretaries and all other officers and employees
of the General Court or of any division or part thereof shall
comply with all requests of the Administrative Director or his
assistants for information and statistical data bearing on the
state of the dockets of the courts and such other information as
will reflect the business transacted by them and the expenditure
of public funds for the maintenance and operation of the Judicial
System.

Section 29.—Judicial Conferences.

The Supreme Court shall provide by rule or special order for
the holding of conferences of the Judges of the Court and of
members of the Bar, as it shall determine, for consideration of
matters relating to judicial business, the improvement of the
Judicial System, and the effective administration of justice in
Puerto Rico.

Section 30.—Legal Aid.

The General Court of Justice and the Office of Court Admin-
istration shall encourage the promotion of legal aid for the de-
fense of poor persons with the cooperation of the Bar Associa-
tion, of the Law School of the University of Puerto Rico, and of
all others interested in the adequate protection of the poor.

12

ARTICLE IX
MISCELLANEOUS AND GENERAL PROVISIONS

Section 31.—Short Title.
This Act shall be known as the Judiciary Act of the Com-
monwealth of Puerto Rico.

Section 32.—Saving Clause.

All cases pending in the former District Court and in the
former Court of Eminent Domain shall remain pending in the
Superior Court; all cases pending in the former Tax Court shall
remain pending in the Superior Court, and all cases in which
hearings have been held and are awaiting decision, shall be de-
cided by one of the judges of the former Tax Court, in accord-
ance with the distribution made in the said Court. All cases
pending in the former Justice of the Peace Court and the former
Municipal Court and awaiting trial, shall remain pending in the
District Court. All cases pending in the former Justice of the
Peace Court and the former Municipal Court which have been
tried, and all cases pending on appeal therefrom in the former
District Court, shall be allowed an appeal to the Superior Court
with a trial de novo in accordance with the former law. All
cases pending in the former District Court shall remain pending
in the Superior Court.

Section 33.—Euwisting Fees and Costs.

All existing laws levying fees and costs in civil and criminal
cases for the filing of pleadings, for appearances, appeals, serv-
ing of notices and other services of the judicial officers shall
remain in force, and such fees and costs shall be paid in the
same amounts and for the same services in the General Court of
Justice.

Section 34.—Powers and Functions Continued.

The Judges, Secretaries, Marshals, Deputy Secretaries and
Deputy Marshals of the General Court of Justice shall have those
powers and perform those functions previously exercised by
them or by officers of equivalent rank under legal authority be-
fore the taking effect of this Act, except where inconsistent with
the Constitution of the Commonwealth or the express provisions
of this Act.

Section 35.—The sum of sixty-five thousand (65,000) dollars,
or so much thereof as may be necessary, is hereby appropriated
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from any available funds in the Treasury not otherwise appro-
priated, to carry out the provisions of this Act.

Section 36.—Repealing Clause.

The Organic Act of the Judiciary of Puerto Rico of 1950 and
all other laws or parts of laws in conflict herewith are hereby
repealed.

Section 37.—This Act, being of an urgent and necessary
character, shall take effect as soon as the Constitution of the
Commonwealth of Puerto Rico shall become operative, with the
exception of section 19, which shall take effect on October 15,
1952. In the meantime, appeals from the District Court to the
Superior Court shall follow the procedure existing on the date of
the approval of this Act for appeals taken from the former
Municipal Court to the former District Court.

Approved, July 24, 1952.
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September 24, 1952

MEMORANDUM FOR THE CONFERENCE:

We will meet for the first conference of the Court for
the 1952 Term on Tuesday, Cctober Tth, at 11:00 a.m., and each
day thereafter at 11:00 a. m, until the Conference Lists are com-

pleted,

Chief Justice




October 6, 1952

THE CHIEF JUSTIC¥# SAID:

MR. ATTORNEY GENERAL, THE COURT WELCOMES

YOU TO THE PERFORMANCE OF THE IMPORTANT DUTIES WHICH

DEVOLVE UPON YOU AS THE CHIEF LAW OFFICER OF THE

GOVERNMENT, AND AS AN OFFICER OF THIS COURT. YOUR

COMMISSION WILL BE RECORDED BY THE CLERK.




UNITED STATES COURT OF APPEALS

FOR THE DISTRICT OF COLUMBIA CIRCUIT
WASHINGTON 1, D. C.

JOSEPH W. STEWART
CLERK

October 8, 195

No. 11,018 - Bolling, et ale. Ve Sharpe, et ale
Noe. 11,019 - Cogdell, et al. v. Sharpe, et al.

E red Vinson
Chief Justice of the United States
Washington ! Ce

My dear Mr hief Justice:

herewith a set of the i 3 filed in

this Court in each of the above=entitle

Sincerely yours,

Enclosures.




November 4, 1982

Memorandum to;: Mr. Justice Black
Mr. Justice Reed
Mr. Justice Frankfurter
Mr. Justice Douglas
Mr. Justice Jackson
Mr. Justice Burton
Mr. Justice Clark
My, Justice Minton

Chief Judge Stephens has asked me to advise you that he would like
to take those of you who are planning to attend the Judge Groner portrait
ceremonies on November 10th on a pcri[gul ly conducted tour of the new
Courthouse after the ceremonies are evﬁt. He thinks that it wouldn't

take more than about a half hour.

c. :.







November 19, 1952

MEMORANDUM FOR THE CONFERENCE:

The regular Conference of the Court for this week will be held

on Friday, November 21st, at 11:30 a. m.

The Chief Justice




December 8, 1952

ANNOUNCEMENT MADE BY THE CHIEF JUSTICE AT PRESENTA-
TION OF WALTER CUMMINGS, JR., AS SOLICITOR GENERAL
(Attorney General presented the Solicitor General.)

MR. SOLICITOR GENERAL, THE COURT WELCOMES YOU TO

THE PERFORMANCE OF THE IMPORTANT DUTY WITH WHICH YOU

ARE SPECIALLY CHARGED--THE DUTY OF REPRESENTING THE

GOVERNMENT AT THE BAR OF THIS COURT IN ALL CASES IN WHICH

IT ASSERTS AN INTEREST. YOUR COMMISSION WILL BE RECORDED

BY THE CLERK.




25 Minetta ILane
New York 12, New York.
January 3, 1953.

The Honorable
The Chief Justice

Washington, D.C.

Sir:

My wife and I have just returned from a delightful visit to Washington.
We were privileged to be taken on a guided tour of your imposing edifice, the
Supreme Court Building. We were awed and impressed by the history and
solemnity of the structure.

One episode of our tour seemed so out of place in such surroundings
that I feel impelled to bring to your attention what I consider to be discrimination
against a religious group.

During the tour we were in a room where hung paintings of former
Justices of the Court. The guide, an amiable and informative host,
identified the various Justices with a brief account of their backgrounds.

The descriptions of Associate Justices Cardoza and Brandeis contained the

information that these men were of Jewish faith. Not once during his talk

concerning the other gentlemen did he mention their religious backgrounds.
e
R¥r also noted that there have been, with the present Justice Frankfurter

included, three Jews on the Supreme Court.
Why this singling out of this religious group?
The impression this left with us was this: '""Look people. We

Americdns allow Jews to sit on our highest Court. We don't discriminate.




I feel sincerely that no malice was meant by our able guide, but, at the same

time, I see nothing to be gained on the part of the visitor in learning that

members of one particular religious group have been represented on the

Court since no mention was made of other religious groups being represented
on the Court. This, in essence, is discrimination.
I appreciate your full schedule but trust that you will find time
to correct this biased attitude in the halls of one of our nation's most
sacred institutions.
I have the monor to remain,
Yours respectfully,

/s/ Philip Green
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ANNOUNCEMENT MADE BY CHIEF JUSTICE AT CONVENING OF THE
COURT - 1/6/53

MR. JUSTICE CLARK IS UNAVOIDABLY ABSENT

BECAUSE OF THE DEATH OF HIS MOTHER, MRS. WILLIAM

H. CLARK, SR. THE COURT EXTENDS ITS DEEPEST

SYMPATHY TO BROTHER CLARK AND THE FAMILY IN

THEIR HOUR OF BEREAVEMENT.




THE LEGAL ADVISER
DEPARTMENT OF STATE

WASHINGTON

11/‘;;&';/441\ A




February 13, 1953

Honorable Herman Phleger,
The Legal Adviser,
Department of State,
Washington, D.C.

Dear Mr. Phleger:

I am in receipt of your letter of February 12th relating
to the proposed visits of the Chief Justice of Peru and the Chief
Justice of Brazil. Judge Parker took this matter up with me
some time ago.

It may very well be that the visits of these two Chief
Justices might be helpful in our relationship with their countries
and other countries South of the border, but I do not believe that
I am the one to extend the invitations to them. It seems to me
that it is a matter for Executive consideration and action.

I may be wrong in my conclusion and if, upon further re-
flection, you do not agree with my view, I will be very happy to
discuss the matter with you.

Sincerely,

FMV:McH
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, COMPTROLLER GENERAL OF THE UN/TED STATES

WASHINGTON 25

February 16, 1953

Heads of all Departments and Agencies

Terminal leave payments to employees in
grade GS-15 and above who left the Federal
Service during the period November 9528
to February 15, 1953.

It is requested that the General Accounting Office be furnished information
as indicated below concerning all employees of your department or agency subject
to the Act of December 21, 1944, 58 Stat. 845, in grade GS-15 and above, who left
the service during the period November 1, 1952, to February 15, 1953, and received
terminal leave payments of $1,000 or more. The information should not be limited
to employees under the Classification Act but should include all officials or
employees with salary rates comparable to grade GS-15 or higher who received pay-
ment for accrued leave. (See 25 Comp. Gen. 211, 213.) The information should be
submitted in the following form:

Rate of Date No. of Amount Paid
Place of Annual of days of for Ter-
Name Title Duty Grade Compensatioq_ Termination Terminal Leave minal Leave

The information is being compiled at the request of the Committee on
Appropriations, House of Representatives, and is to be submitted to the Director
of Audits, General Accounting Office, no later than February 27, 1953.
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COMPTROLLER GENERAL OF THE UNITED STATES

WASHINGTON 25

February 16, 1953

Heads of all Departments and Agencies

Terminal leave payments to employees in
grade GS-15 and above who left the Federal
Service during the period November e 19520
to February 15, 1953.

It is requested that the General Accounting Office be furnished information
as indicated below concerning all employees of your department or agency subject
to the Act of December 21, 1944, 58 Stat. 845, in grade GS-15 and above, who left
the service during the period November 1, 1952, to February 15, 1953, and received
terminal leave payments of $1,000 or more. The information should not be limited
to employees under the Classification Act but should include all officials or
employees with salary rates comparable to grade GS-15 or higher who received pay-
ment for accrued leave. (See 25 Comp. Gen. 211, 213.) The information should be
submitted in the following form:

Rate of Date No. of Amount Paid
Place of Annual of days of for Ter-
Name Title Duty Grade Compensation Termination Terminal Leave minal Leave

The information is being compiled at the request of the Committee on
Appropriations, House of Representatives, and is to be submitted to the Director
of Audits, General Accounting Office, no later than February 27, 1953.
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March 4, 1953

Mr. Robert L. Long,
Director of Audits,
General Accounting Office,
Washington, D.C.

Dear Mr. Liong:

In reply to your inquiry, addressed to the Chief Justice
of the United States, relative to terminal leave payments to em-
ployees in GS 15 and above, please be advised that the Supreme
Court made no such payments during the period November 1,

1952, to February 15, 1953.

Very truly yours,

Executive Secretary
to the Chief Justice.



Februarydlic, 1955

Perry Lippitt is asking whether the building, including the

cafeteria, will be closed on Monday, February 23rd. George

Washington's birthday falls on Sunday and in that case the holiday

is observed by the Executive Departments on Monday.




CHAMBERS OF THE CHIEF JUSTICE

April 30, 1953

FOR_CIRCULATION
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Please Return to the Chief Justice




TWENTY-FIRST & MAIN STREETS TULSA, OKLAHOMA TELEPHONE 5-5631

OFFICE OF THE PRESIDENT

April 20, 1953

Chief Justice Fred M. Vinson
The Supreme Court
Washington, D. C.

My dear Mr. Chief Justice:

We of the United States Junior Chamber of Commerce feel that
the most powerful weapon which Americans have at their command
is prayer.

Therefore, we believe that this power of prayer should and must be
used in a positive way to bring about the peace which you and other
members of the executive, judiciary and legislative branches of our
national government are so earnestly striving for.

In an attempt to contribute to the search for lasting peace, we have
designated Sunday, May 3, as a day of national prayer for the divine
guidance of our national leaders.

Jaycees all across the country are enlisting the support of churches
and other civic groups to promote and organize this day of common
prayer for you and your colleagues.

We would very much appreciate your notifying the other members of
the Supreme Court of our program, so that they too will know that
members of our organization, and other individual citizens, in our
communities are with you in our prayers.

Enclosed is a copy of a resolution which is being adopted by our
local chapters.

Congratulations, Justice Vinson, on the decisive steps you have
already taken toward establishing world peace. And God bless you
in your future efforts.

(5 / WW/V

Horace E. Henderson
President




"

Operation Pray Resolution

Adopted unanimously by the Board of Directors of the
Junior Chamber of Commerce in regular meeting assembled on
1953.

WHEREAS, Jaycees everywhere believe that "Faith in God gives meaning and
purpose to human life''; and

WHEREAS, Jaycees in all parts of the country can spearhead the drive for na-
tional and international moral regeneration through prayer; and

WHEREAS, every citizen can render a real service to his country and to his
world by praying each day for Divine strength and guidance for our President,
the Cabinet, Congress and Judiciary; and

WHEREAS, President Eisenhower has many times expressed his dependence
upon God and the necessity for prayer; and

WHEREAS, a tremendous religious reawakening will be brought upon our na-
tion on Sunday, May 3, 1953, if each of our local Jaycee chapters resolve to
offer special prayers on that Sunday for President Eisenhower, the Cabinet,
Congress and Judiciary, to the end that our nation may successfully lead the
rest of the world to peace.

NOW, THEREFORE BE IT RESOLVED by the Junior Chamber
of Commerce in Board meeting assembled this day of :
1953, that:

1. Citizens everywhere be urged to offer their prayers on Sunday, May 3, for
the success of our country in the role of world leadership which has been
imposed upon us.

That the Junior Chamber of Commerce will do all in its
power to have appropriate proclamations issued by the Mayor of our city
and the Governor of our state to further this day of national prayer.

That a copy of this resolution be sent immediately to Horace E. Henderson,
President of the United States Junior Chamber of Commerce, for accumu-
lation and transmission onto the President of the United States, the Cabinet,
Congress and Judiciary. Copies also will be sent immediately to the Mayor
of our city and Governor of our state, and a copy will be placed upon file
with our permanent chapter records.

Junior Chamber of Commerce

President




May 5, 1953

MEMORANDUM FOR THE CONFERENCE:

There will be a Conference of the Court on Wednesday,
May 6th, at 11:00 a. m. for the consideration of this week's

argued cases and No. 617 - District of Columbia v. John R.

Thompson Co. - which we passed last Saturday.




N

May 20, 1953

Memorandum to: Mr. Justice Black
Mr. Justice Reed
Mr. Justice Frankfurter
Mr. Justice Douglas
Mr. Justice Jackson
Mr. Justice Burton
Mr. Justice Clark
Mr. Justice Minton

Since Sttardgy. May 30th, is a legal holiday, it has been sug-
gested that the regular conference next week be held on Friday, May 29th.

Unless there is objection, the conference will be scheduled
for Friday, May 29th, at 11:00 a. m.




ol & 5 : :
< i ”
e i < ——— < i




Supreme Conrt of He Vnited States
Waslington 13, A, ¢

RECORD OF CONFERENCES HELD DURING OCTOEER TERM, 1952.
PI‘@pE:.I"Ed by

Edgar L. Kenney, Conference Custodian.

-~ 1.10 (LUNCH PERIOD) 1.38
1.00
1.08

1.00

NOVEMBER:

DECEMBER :
(LUNCH PERIOD) 1.35
135

JANUARY :

FEERUARY : Sat ! 1.00 1.03 (LUNCH PERIOD) 1.32

2990




Suprente Gonrt of He United States
Weashington 13, B.

BROUGHT OVER

7[; hrs. 39

2 il

1)-:

1.07 (LUNCH P

1.1C (LUNCH P

1.00C

41.1U0

16 (LUNCH Pr

thirty minutes.




1cendas

ice o
on

T
JUST
ch ¢

1IS5O1 BROADWAY
NEW YORK 36, N.Y.

14
Ew
z
T
W
OA
['3
=9
=
i
oo
z
&5
33
(8]
L




August 3, 1953

. Mr. Edward T. Roebner,
1501 Broadway,
New York 36, New York.

Dear Mr. Roehner:

I have your letter of July 14th with
which you enclosed a reprint of an article
in The University of Chicago Law Review
on "Certiorari - What Is a Conflict Between
Circuits? "

I read the article with interest and ap-
preciate your sending it to me.

With kind regards,

Sincerely,

(Signed) Fred M. Vinson

o,




CERTIORARI—WHAT IS A CONFLICT
BETWEEN CIRCUITS?
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CERTIORARI—WHAT IS A CONFLICT
BETWEEN CIRCUITS?

Epwarp T. ROEENER AND SHEILA M. ROEENERT
ERTIORARL ON CONFLICTS BETWEEN CIRCUITS is granted as of
course only on narrow issues—on what Mr. Justice Frankfurter
terms a “head-on collision.”! But the tax bar generally® and at
least one leading commentator® seem not to be so aware as common law-
yers were of the meaning of a narrow issue.

Chief Justice Vinson, in an address delivered in 1949 before the Ameri-
can Bar Association, said that the Supreme Court has never been pri-
marily concerned with the correction of errors in lower court decisions.*
Tn almost all cases within the Court’s appellate jurisdiction, he observed,
the petitioner has already received one appellate review of his case. The
debates in the Constitutional Convention make clear, he said, that the
purpose of the establishment of one supreme national tribunal was, in the
words of John Rutledge, of South Carolina, “to secure the national rights
& Uniformity of Judgments.” One of the functions of the Supreme Court
is, therefore, said the Chief Justice, to resolve conflicts of opinion on
federal questions that have arisen.®

f Members of the New York Bar.

1 Cf. “{Clonsiderations of ultimate juristic philosophy are involved when the Court is
asked to resolve a conflict of decisions between two circuit courts of appeals where the conflict is
not such a head-on collision as a difference by two circuits regarding the validity of a patent.
1§ facts relevant to judicial administration . . . undoubtedly influence the Court in de-

fa
ci in}; whether to adjust the conflict or to stay its hand, at least for the moment. All thgsc more
isely the kind of situation for which the Court’s discretion
is properly invoked. And concordance between the Court’s cuncq‘ninn of conflict and that of
the litigants is not alw: to be expected.” Frankfurter, The Business of the Supreme Court
at the October Terms, 1935 and 1936, 51 Harv. L. Rev. 577, 596-97 (1938).

subtle

2 See note 6 infra.

3 Stern, Denial of Certiorari Despite a Conflict, 66 Harv. L. Rev. 465 (1953).

4 Vinson, Work of the U.S. Supreme Court, 12 Tex. Bar J 52 (1949). Cf. “That [unc'
tion [certiorari] is not simply to do justice between parties. Everyone who comes hefore it by
the certiorari route has had one trial and one appeal 2 For justice simply, two courts
are enough. The Supreme Court exists primarily to gi i
to the Constitution and the National laws. Discretion in the selection of its cases preserv
time and energy to do the job.”” Bunn, Jurisdiction and Practice of the Courts of the United
States 261 (5th ed., 1949).

& He remarked also that if the Court took every case in which an interesting legal question
was raised or its prima facie impression was that the decision below was erroneous, it Cf}\lkl not
fulfill the constitutional and statutory responsibilities placed upon it. Vinson, op. cit. supra
note 4, at
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However, the tax bar has written® that in Bear Gulch Water Company v.
Commissioner,” the Supreme Court denied certiorari despite the fact that
there was a direct conflict between that case and Roche’s Beach, Inc. v.
Commissioner® in that both decisions turned on Section 101(6) of the
Internal Revenue Code. In addition, the Acting Solicitor General of the
United States, Mr. Robert L. Stern, has written quite recently, under the
title, “Denial of Certiorari Despite a Conflict,”® that the Supreme Court
no longer grants certiorari as of course in conflicts between circuits.®

When we examined the Ninth Circuit opinion in the Bear Gulch case,"
we found that the court discussed Section 101(6), which had never been
advanced before the Tax Court, but decided the case solely on Section
116(d), the ground advanced by the taxpayer before the Tax Court.'® The
Second Circuit decision in Rocke’s Beach,* on the other hand, turned on
Section 101(6). Clearly, no matter what the textwriters might announce,
there was no conflict of circuits because of the Bear Gulch and Roche’s
Beach decisions.

When we examined the basis for Mr. Stern’s assertion, we found it
equally lacking in support. Mr. Stern begins his discussion by saying that
the 1951 edition of Robertson and Kirkham, “Jurisdiction of the Supreme
Court of the United States,””® had said:

Where the decision of the Court of Appeals sought to be reviewed by certiorari
directly conflicts, upon a question of federal law, with the decision of another Court
of Appeals on the same question, the Supreme Court grants certiorari as of course, and
irrespective of the importance of the question of law involved. The importance in such cases

8 E.g., Blodgett, Taxation of Businesses Conducted by Charitable Corporations, New York
University Fourth Annual Institute on Federal Taxation 421 (1946); Lowndes, Review of
Polisher, Estate Planning and Estate Tax Saving, 2 Vanderbilt L. Rev. 335, 337 (1949); Col-
leges, Charities, and the Revenue Act of 1950, 60 Yale L.J. 851, 862 (1951).

7116 F. 2d 975 (C.A. 9th, 1941), cert. denied, 314 U.S. 652 (1941).

896 F. 2d 776 (C.A. 2d, 1938). 966 Harv. L. Rev. 465 (1953).

10 To tax lawyers, this statement was disturbing. If Mr. Stern was correct, they would
have to tell their clients that whether or not they were subject to federal tax on a question un-
affected by state law depended upon the particular circuit in which they were living. Instead
of a migration to avoid the impact of state estate taxes, we should have a migration to avoid
the impact of federal estate and income taxes. We wondered whether, if a businessman worked
in a circuit which was unfavorable to him taxwise, he could move his home to a circuit hundreds
of miles away which was favorable and commute by jet plane.

1 Bear Gulch Water Co. v. Comm’r, 116 F. 2d 975 (C.A. 9th, 1941), cert. denied, 314
U.S. 652 (1941).

1 Then the Board of Tax Appeals.

13 The circuit court headnote, which is unofficial, did say that the 101(6) issue was also de-
cided. Cf. “The head-note frequently is misleading if you read it alone and do not take the
trouble to read the case.”” Lord Fitz-Gerald, in Cooke v. Eshelby, [1887] 12 A.C. 271, 282,

14 Roche’s Beach, Inc. v. Comm’r, 96 F. 2d 776 (C.A. 2d, 1938).

% Wolfson and Kurland ed.




658 THE UNIVERSITY OF CHICAGO LAW REVIEW [Vol. 20
lies in the preservation of uniformity of decision in the federal courts upon points
solvable by federal law—a basic purpose of the certiorari jurisdiction since its incep-
tion in 1891.1%

He says that the work cited two tax cases, Helvering v. New York Trust
Company" and Calm v. United States,® in support of its statement that
“the Court has granted certiorari upon demonstration of a conflict even
though the statute involved had been changed and the issue could hardly
arise again.”’? Mr. Stern believes, however, that the action of the Supreme
Court in some recent cases in denying certiorari indicates either that the
Court has modified its prior policy or that he and the other authors quoted
were unaware of what the Court had been doing in the past. It could well
be, he says, that these denials represent nothing new, but he adds that
whether or not the recent decisions represent a departure from previous
practice, the denials of certiorari despite conflicting decisions in courts of
appeals is probably as unfamiliar to the bar generally as it was “to those
bold enough to write books upon the subject.” He therefore thinks that
the summary and analysis which he presents of what the Court had done
in this connection in several recent cases may be helpful both to lawyers
who are trying to decide whether to file a petition for certiorari in a par-
ticular case and to those who are searching for grounds upon which to
oppose a petition already filed.

Mr. Stern indicates that the cases he discusses are those which he hap-
pened to run across in his own work, by accident, or by inquiry among
those associated with him. He says also: “In each case the conflict be-
tween the circuits was acknowledged by the court of appeals or the re-
spondent. There is no consideration here of any case in which the existence
of a conflict was in dispute. . . .” After devoting a paragraph apiece to
seven instances of alleged conflicts between circuits, two of which are in
the federal tax field, he adds that the first and obvious conclusion to be
drawn from the cases is that a conflict will not necessarily result in the
granting of certiorari if the issue is no longer a live one. He says that in the
first four conflicts, which included the two tax conflicts, the statute upon
which the controversy rested had expired or had been amended in a man-

16 Robertson and Kirkham, Jurisdiction of the Supreme Court of the United States 629-31
(Wolfson and Kurland ed., 1951) (emphasis added). He also quoted to the same effect from
Stern and Gressman, Supreme Court Practice 101 (1950), of which he was coauthor.

. 1934).
. 691 (1936).

19 He says that the 1936 edition of Robertson and Kirkham follows its general statement

that, in the event of conflict, certiorari is granted as “‘of course,” with a discussion of these two

cases “‘in which certiorari was unsuccessfully opposed on the ground that changes in the
applicable statute deprived the issue of future importance.”
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ner which would prevent the problem from arising in the future. But he
adds that in each case it was nevertheless true that a substantial num-
ber of pending or potential cases would still be controlled by a resolution
of the conflict. However, this, he contends, did not convince the Court
that review of the decisions of the courts of appeals was warranted.

Our discussion will show that, judged by the standards of the New
York Trust Company and Cahn cases, the Supreme Court still grants cer-
tiorari as of course in the event of a conflict between circuits, even if the
conflict, because of amendment of the statutes, lacks vitality for future
cases. Let us examine the standards by which certiorari was measured in
those two cases. If, tested by those standards, there was no conflict be-
tween the circuits in the two tax cases in the 1951 Term, United States v.
Community Service, Inc.,* and Sokol Brothers Furniture Company v. Com-
missioner,” in which Mr. Stern declares the Supreme Court denied cer-
tiorari despite the existence of a conflict between courts of appeals, we
shall be justified in assuming that the rule remains in full vigor. This is
so, for Mr. Stern has said that there was no consideration of any case in
which the existence of a conflict was in dispute. We believe also that an
examination of the petitions for certiorari in the other cases advanced by
M. Stern will show that they too failed to meet the test of a direct con-
flict between circuits.

In the New York Trust Company case, the Supreme Court decided a
conflict between the Second Circuit* and the Third Circuit?® and the
Court of Appeals for the District of Columbia.?* The conflict was over the
question of whether the length of time that the donor held stock may be
considered in determining whether the gain on a sale by the donee was
taxable to the donee as capital gain within the meaning of Section
206(a)(6) of the Revenue Act of 1921, which defined capital assets as
property ‘held by the taxpayer . . . for more than two years.”

We see that the issue on which certiorari was granted was a very narrow
one; in fact, it is difficult to see how an issue could be narrower.

In the Cahn case, the Supreme Court decided a conflict between the
Court of Claims® and the Seventh Circuit? and the Fourth Circuit.?” The

20189 F. 2d 421 (C.A. 4th, 1951), cert. denied, 342 U.S. 932 (1952).

2185 F. 2d 222 (C.A. 5th, 1950), cert. denied, 340 U.S. 952 (1951).

2 New York Trust Co. v. Comm’r, 68 F. 2d 19 (C.A. 2d, 1933).

23 Johnson v. Comm’r, 52 F. 2d 726 (C.A. 3d, 1931).

24 Shoenberg v. Burnet, 55 F. 2d 543 (App. D.C., 1931).

% Cahn v. United States, 10 F. Supp. 577 (Ct. CL, 1935).

26 Kaufman v. Reinecke, 68 F. 2d 642 (C.A. 7th, 1934).

27 Tait v, Safe Deposit & Trust Co., 70 F. 2d 79 (C.A. 4th, 1934).
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conflict was over whether all or half of the value of the property held by
husband and wife in joint tenancy or tenancy by the entireties was, under
Section 402(d) of the Revenue Acts of 1918 and 1921, to be included in
the gross estate of the one first to die, if the tenancy was created prior
to the enactment of the first estate tax law on September 8, 1916. The
Revenue Act of 1924 was the first to provide for a retroactive application
of the estate tax law.

Asin the New York Trust Company case, it is difficult to see how an issue
could be narrower.?

Tax Conflicts in the 1951 Term

In Mr. Stern’s opinion, there were conflicts (1) between United States
v. Community Services, Inc.,* and certain unnamed cases “under another
section of the Internal Revenue Code containing substantially the same
language,” and (2) between Basalt Rock Company v. Commissioner®® and
Sokol Brothers Furniture Company v. Commissioner.®*

In the Community case, Mr. Stern says that there was involved the
question whether a corporation was exempt from employment taxes by
reason of the fact that its profits were paid to exempt charitable or educa-
tional organizations. He relates that the taxpayer asserted that the deci-
sion of the Court of Appeals conflicted with other cases under another sec-
tion of the Internal Revenue Code containing substantially the same lan-
guage. He continues that the government’s memorandum, while admit-
ting the existence of the conflict, stated that recent legislation had ren-
dered the conflict academic with respect to taxable years after 1950 and
partially academic as to prior years. The government’s memorandum, he
says, further pointed out, however, that the Commissioner had advised
the Department of Justice that “there are a number of open cases present-
ing the issue”” and that, in the Commissioner’s view, the matter remained
of sufficient importance to make “a decision of the Supreme Court de-
sirable.” Mr. Stern says that the government accordingly did not oppose
the issuance of the writ, but the Court denied certiorari.

It is difficult to see how the alleged conflict between Section 101(6) of

2 The per curiam opinion in Cahn v. United States, 207 U.S. 691 (1936), read simply:
“The judgment is reversed upon the authority of Knox v. McElligott, 258 U.S. 546 [(1922)].””
The reason the decision so reads is that in its petition for certiorari, the taxpayer argued that

the conflict w used because the Court of Claims, which had decided adversely to the
ta T, n direct conflict with Knox v. McElligott.

89 F. 2d 421 (C.A. 4th, 1951), cert. denied, 342 U.S. 932 (1951).
30180 F 281 (C.A. 9th, 1950), cert. denied, 339 U.S. 966 (1950).
3185 F. 2d 222 (C.A. 5th, 1950), cert. denied, 340 U.S. 952 (1951).
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the income tax statute and section 1426(b)(8) of the Federal Insurance
Contributions Act can be considered the sharp conflict between circuits
that was present in the New York Trust Company and Cahn cases, where
the conflicts were on the same subsection of the income tax statute.

Mr. Stern says that in the Basalt case the government petitioned unsuc-
cessfully from a decision of the Court of Appeals for the Ninth Circuit
with respect to the method of computation for purpose of the excess
profits tax. He indicates that after certiorari was denied in the Basalt case,
the Court of Appeals for the Fifth Circuit in the Sokol case stated ex-
plicitly that it was unable to follow the Ninth Circuit decision in the
Basalt case. Mr. Stern also says that upon the taxpayer’s petition for
certiorari, the government admitted that the Fifth and Ninth Circuits
were in disagreement and did not oppose certiorari. The government’s
memorandum did, however, he says, point out that the problem could no
longer arise under the Excess Profits Tax Act of 1950, which had changed
the controlling statutory provisions. Certiorari was denied.

But our examination of the opinions shows that in the Basalt case the
taxpayer elected under Section 736(b) of the Internal Revenue Code to
compute income on contracts the performance of which required more
than twelve months on the percentage of completion method for excess
profits tax purposes. The question was whether it had thereby elected to
compute corporation surtax net income under Section 710(a)(1)(B) by the
same method. The Ninth Circuit said that Section 736(b) did not author-
ize the election, nor did the taxpayer make the election.

In the Sokol case, the taxpayer elected under Section 736(a) of the
Internal Revenue Code to compute income on installment sales on the
accrual basis for excess profits tax purposes. The question was whether it
had thereby elected to compute corporation surtax net income under
section 710(a)(1)(B) by the same method. The Fifth Circuit held that it
had.

In the Basalf case, 736(b) was in question, while the Sokol case involved
736(a). There is certainly not a conflict here in the sense of the one in the
New York Trust Company and Cahn cases with the dispute limited to the
same subsection of the statute. A mere examination of the long and in-
volved language of subsections 736(a) and 736(b) would be enough to
convince most lawyers that the Supreme Court would seize the opportu-
nity to call a conflict between the two subsections not a conflict between
circuits on “the same matter,”® under which certiorari issues as of

#1U.S. S. Ct. Rule 38(5)(b).
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course.” Of course, there is a disturbing conflict in principle between the
two cases at which the tax practitioner cannot blink.?*

Mr. Stern tells us, however, that it would be unsafe to generalize from
the few instances he relates that the Court will never grant a petition for
certiorari because of conflict when the controversy can no longer occur.
He illustrates this point by saying that in Watson v. Commissioner,’ an-
other tax case, the Court recently granted certiorari despite a change in
the law, upon being advised of a conflict and the pendency of fifty-five
cases totaling $2,300,000.%

The Watson case, instead of substantiating Mr. Stern’s point, sub-
stantiates ours.?” The Ninth Circuit in the Watson case disagreed with the
Tenth Circuit decision in Mc¢Coy v. Commissioners® and the Fifth Circuit
decision in Owen v. Commissioner®® on whether under section 117(j) of the
Internal Revenue Code the gain on the sale of an immature crop sold with
the land is capital gain. As in the New York Trust Company and Cahn
cases, the circuits were in conflict on the same subsection of the statute,
and, as in those cases, the statute had been amended.

Mr. Stern says that Tinder v. United States®® presents the same problem
as Watson v. Commissioner, but in a different setting. Defendant had been
convicted of stealing from the mails. The Fourth Circuit, noting its dis-

33 Cf. Frankfurter, op. cit. supra note 1.

3 Cf. “It [the Tax Court] deals with a subject that is highly specialized and so complex
as to be the despair of judges. . . .”” Dobson v. Comm’r, 320 U.S. 489, 498 (1943).

%197 F. 2d 56 (C.A. 9th, 1952), cert granted, 344 U.S. 895 (1952).

36 All that can be said, he b es, is that in such cases, the Court may not grant certiorari
even though there is a conflict. The es discussed demonstrate, he that reference to a
substantial number of similar cases pending may or may not be regarded as a strong enough
showing. We believe, on the other hand, that the important issue is the conflict, and that
reference to a substantial number of similar s pending will not help. The shorter the peti-
tion the better. As Mr. John W. Davis has said, a lawyer must have the courage of exclusion.
Cf. “Not long €, I am told, a brief was filed in the Supreme Court of the United States, in
the closing hours of a busy tern a petition for a certiorari, which cited by name no
less than 432 .”” Davis, The Case for the Case Las 'yer, 3 Mass. L.Q. 99, 108 (1918).
Cf. also: “The problem-solver may fail to confine himself to cases and rules which deal with
the kind of . . . problem he has, and go galloping over the entire diverse field—he may fail to

narrow his thinking sufficiently, and muddle his solution with a lot of authorities which are
not in point.”” Morris, How Lawyers Think 101 (1037).

*" Ci. “(J]udges however blind they may be to their own imperfections are, as Lord Bowen
put it, deeply conscious of each other’s deficiencies. Lord Justice Christian, when he was
Chief of the Trish Court of Appeal, used to display this consciousness in his own way. When
his two coll differed in opinion, each of them stated his decision and his reasons for it
before his Chicf, and, when the Chief gave his, it sometimes took this laconic but not flattering
form: ‘T agree with the decision of my brother on the right for the reasons so admirably stated
by my brother on the left.’*” Strahan, The Bench and Bar of England 9 (1919).

3192 F. 2 486 (C.A. 10th, 1950). 192 F. 2d 1006 (C.A. 5th, 1950).

0193 F. 2d 720 (C.A. 4th, 1951), cert. granted, 343 U.S. 976 (1952).
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agreement with the prior decision of the Ninth Circuit in Armstrong v.
United States," construed the statute as making the felony rather than the
misdemeanor penalty applicable, despite absence of proof that the value
of what had been stolen exceeded $100. Mr. Stern says that in view of
this conflict, the government did not formally oppose certiorari, although
it called the Court’s attention to the fact that corrective legislation had
been passed by the Senate and had been reported favorably by the House
Judiciary Committee. Certiorari was granted June 9, 1952. ()n July 1,
1952, Congress amended the statute so as to delete the prowélon'fo‘r a
lesser penalty for theft involving less than $100, thereby making it im-
possible for the issue to arise in the future. Mr. Stern suggests that perhaps
certiorari would have been denied if the amendment to the statute had
been enacted before the Court first acted upon the petition.

The Tinder case, as outlined by Mr. Stern, like the Watson case, shows
that the Supreme Court is following the rule of the New York Trust Co){z—
pany and Cahn cases. In the Tinder case, a criminal case, there was, asin
the Watson case, a head-on collision between circuits. Mr. Stern’s state-
ment notwithstanding, enactment of the amendment to the statute \\'h}ile
the petition was before the Court would not, judging by Chief ]lustwe
Vinson’s statement that one of the Court’s duties is to resolve conflicts of
opinion between the circuits on federal questions, have affected _1he grant-
ing of certiorari. It can be assumed that the Court knew when it granted
certiorari that since the bill had passed the Senate and been favorably
reported by the House Judiciary Committee it would almost certainly
become law. If there had been any doubts in the minds of the Justices
about the bill’s becoming law, they could have held the case until the bill
had become law.** Moreover, after the bill became law the Government
filed a supplemental memorandum calling this fact to the Court’s atten-
tion and suggesting that the case had lost all importance and that the
Court “may deem it appropriate to dismiss the writ.” The Court, never-
theless, retained the case on the argument calendar.

Mr. Stern ends his discussion of when the Supreme Court will grant
certiorari if the circuits are in conflict by saying:

That there can no longer be certainty that the Court will automatically gm.nt
certiorari where there is a conflict among the circuits does not mean that a canlhfL
will not usually be sufficient. But counsel should be aware that in c\mﬂic(. cases as in
others the Court takes other factors into account and should frame their litigation

4187 F. 2d 954 (C.A. 9th, 1951).

2 See Robertson and Kirkham, Jurisdiction of the Supreme Court of the United States
§ 319 (Wolfson and Kurland ed., 1951).
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policies as well as their petitions for certiorari and briefs in opposition with this in
mind.#

We disagree with Mr. Stern. We believe that the Court grants certiorari
as of course in conflicts between the circuits, provided the petition for
certiorari clearly frames the head-on collision for the Court to see.

Addendum: Issue Pleading and Certiorari

Chief Judge Harold M. Stephens of the Court of Appeals for the Dis-
trict of Columbia, in an address before the American Bar Association in
1949, introduced a discussion of notice and issue pleading by the state-
ment: “We may have some concern, I think, as would the lawyers and
judges of an earlier day, over the diminution in the sense of craftsmanship
in the law.”* Recalling his article, we wondered whether the mental hab-
its induced by the change from issue pleading to notice have anything to
do with the fallacious belief that the Court no longer grants certiorari as of
course in conflicts between circuits. We wonder, because he says that,
while notice as distinguished from issue pleading has resulted in many
benefits through simplification, a dear price has been paid for this in a
consequent lack of precision in definition of the field of controversy in
cases litigated in the courts. He has often found that not until a case
reached a court of appeals has there been an exact focus of attention upon
what are the issues of fact and law. He deprecates the present-day tend-
ency of both courts and commissions to admit evidence largely upon the
grounds of relevancy, i.e., with little reference to the rules of compe-
tency.*®

Chief Judge Stephens observes that there is a seemingly prevalent no-
tion today that the adjective law is but a congeries of dispensable tech-
nicalities, whereas in an art which assumes to apply its substantive prin-
ciples in an efficient, orderly, and impersonal manner it is indispensable.
Every art, he points out, has, in addition to a substantive aspect embrac-
ing organized information and principles, a technique through which they
are carried into effect. He likens the substantive law to water in a reser-
voir. Unless the water passes out through canals, laterals, and still smaller
channels, it never with precision reaches a particular tract of land to make
it fruitful. True, says the judge, the channels may be made too many, too

4 Stern, op. cit. supra note 3, at 472,

. Stephens, Fifty Vears of Legal Change: The Lawyer of 1949 and the Lawyer of 1900,
35 AB.A.J. 897, 970 (1949).

+ Cf. “As someone said to David Dudley Field: ‘T understand, Mr. Field, that under your
Code the plaintiff comes in and tells his story like an old woman and the defendant comes in
and tells his story like another old woman* Seagle, Law: The Science of Inefiiciency 52

(1952).
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long, or too tortuous, and the water thus'seep or cvz\.pomte' b-efore lt
rcachcs the land toward which it has been directed. ]3utAY hc. pomtva nutvy %t
is equally true that, if there are no channels through \\'ln‘ch it may ﬂo;\.f{l
will never reach that land. He believes that the substantive law rAnust\ i s:-
wise pass through the channels of pleading, pll'ocedure, and. e\]’l(lCIchi S0
that it may precisely apply itself to the solution of a particular contro-
sersy i pect of which it is apt. it
‘L;bf}isl:uze;lleading were still thIe rule, would th? sl?arpnc‘ss of tl)l{llﬁl}lg i;
required have made our discussion of Mr. Stern’s viewpoint unnecessary







