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MR. Justice CLARK, with whom TuE CHIEF JUSTICE,

MR. Jusrice Reep, and Mg. Jusrice JACKSON join,
\ concurring,

The issue is whether the Jaybird Democratic Associa-
tion of Fort Bend County, Texas, by excluding Negroes
from its primaries has denied to Negro citizens of the
county a right to vote secured by the Fifteenth Amend-
ment. On March 16, 1950, petitioners on behalf of them-
selves and similarly situated Negro citizens in Fort Bend
County instituted a class action against respondents in-
dividually and as officers of the Jaybird Democratic
Association.! The complaint, in substance. charged that
the Negro petitioners were duly qualified voters of the
State of Texas who for many years and solely because of
their race and color had been denied the right to vote in
the primaries of the Association, a political party. Con-
tending that these practices transgressed the Constitu-
tion and laws of the United States,” petitioners sought

' See Fed. Rules Civ. Proc. 23.

? Petitioners mainly rested their claims on the Fourteenth and
Fifteenth Amendments, and 8 U. S. C. § 31.

Article XIV. “Section 1. All persons born or naturalized in the
United States, and subject to the jurisdiction thereof, are citizens
of the United States and of the State wherein they reside. No State
shall make or enforce any law which shall abridge the privileges or
immunities of citizens of the United States; nor shall any State de-
prive any person of life, liberty, or property, without due process
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declaratory and injunctive relief.® Respondents insisted
on the status of the Jaybird Democratic Association as
not a political party regulated by Texas statutes but
merely a private voluntary group. The District Court
held that the Jaybird Democratic Association was a politi-
cal party, and ruled its discriminatory exclusion of
Negroes from the primary invalid.* Judgment accord-

of law; nor deny to any person within its jurisdiction the equal
protection of the laws.”

Article XV. “Section 1. The right of citizens of the United States
to vote shall not be denied or abridged by the United States or by
any State on account of race, color, or previous condition of
servitude.

“Section 2. The Congress shall have power to enforce this article
by appropriate legislation.”

8 U. S. C. §31: “All citizens of the United States who are other-
wise qualified by law to vote at any election by the people in any
State, Territory, district, county, city, parish, township, school dis-
trict, municipality, or other territorial subdivision, shall be entitled
and allowed to vote at all such elections, without distinction of race,
color, or previous condition of servitude; any constitution, law, custom,
usage, or regulation of any State or Territory, or by or under its
authority, to the contrary notwithstanding.”

828 U. S. C. §§ 1331, 2201. Petitioners abandoned a claim to
money damages, apparently grounded on 8 U. S. C. §§ 43, 47.

190 F. Supp. 595 (D. C. S. D. Tex. 1950). The District Judge
supported his conclusions by reference to Art. 3163, Vernon’s Texas
Civil Statutes (1925):

“Art. 3163. Parties without State organization

“Any political party without a State organization desiring to
nominate candidates for county and precinct offices only may nom-
inate such candidates therefor under the provisions of this title by
primary elections or by a county convention held on the legal primary
election day, which convention shall be composed of delegates from
various election precinets in said county, elected therein at primary
conventions held in such precincts between the hours of eight a. m.
and ten p. m. of the preceding Saturday. All nominations made by
any such parties shall be certified to the county clerk by the chairman
of the county committee of such party, and, after taking the same
course as nominations of other parties so certified, shall be printed on
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ingly entered declared petitioners legally entitled to vote
in the Jaybird primary. The District Court refused an
injunction but retained jurisdiction to grant further
appropriate relief.”> The Court of Appeals reversed; in
its view the diseriminatory exclusions were not reached
by the terms of the Constitution and congressional ;ve'
enactments.’®

An old pattern in new guise is revealed by the record.’
The Jaybird Democratic Association of Fort Bend County
was founded in 1889 to promote ‘“good government” in
the post-Reconstruction period. During its entire life
span the Association has restricted membership to whites.
In earlier years, the members at mass meetings deter-
mined their choice of candidates to support at forthcom-
ing official elections. Subsequently the Association de-
veloped a system closely paralleling the structure of the
Democratic Party. The Association is governed by an
Executive Committee of twenty-two persons, one from
each voting precinet in the county. The Committee in
each election year sets the date of the Jaybird primary

the official ballot in a separate column, headed by the name of the
party; provided, a written application for such printing shall have
been made to the county judge, signed and sworn to by three per
cent of the entire vote cast in such county at the last general election.”
This provision has been substantially recodified as Art. 13.54, Vernon’s
Texas Election Code (1952).

5 “Further necessary or proper relief based on a declaratory judg-
ment or decree may be granted, after reasonable notice and hearing,
against any adverse party whose rights have been determined by such
judgment.” 28 U. S. C. (Supp. V) § 2202.

The District Judge refused injunctive relief because the affairs of
the Jaybird Democratic Association are controlled by an Executive
Committee of twenty-two persons; the four named defendants before
the court had not the power to permit petitioners to vote in the
Jaybird balloting.

6193 R, 2d 600 (€. AT 5t

h Cir. 1952).
" Cf. Nixon v. Herndon, 273 U. S. 536 (1927); Nizon v. Condon,

286 U. S. 73 (1932) ; Smith v. Allwright, 321 U. S. 649 (1944).




52—CONCURRING.
4 TERRY v. ADAMS.

for selecting by ballot the candidates to be endorsed by
the Association for public office in the county. The
machinery of the Jaybird Democratic Association pri-
mary now differs from the state-regulated Democratic
Party primary mainly in the Association’s prohibition
of more than two consecutive terms for office holders.
the absence of a pledge on the ballot at the Jaybird
primary, and the Association’s practice of not officially
filing as a ticket the names of candidates successful in
its balloting. And for more than a half century the
Association has adhered to its guiding principle: to deny
the Negro voters of Fort Bend County any effective voice
in their government.

The Court of Appeals, in reversing the District Court,
largely relied on what it deemed “the settled course of
decision culminating in Collins v. Hardyman, 341 U. S.
651, that it was not against individual, but against state,
action that the Fourteenth and Fifteenth Amendments
and 8 U. S. C. A. §§ 43 and 47 were, and are. directed.” ¢
But Collins dealt not with racial discrimination at the
ballot box but merely “a lawless political brawl, precipi-
tated by a handful of white citizens against other white
citizens.” 341 U.S. at 662. In any event, Collins adju-
dicated that Congress in the narrow class of conspiracies
defined by the Civil Rights Statutes had not included the
conspiracy charged in that particular complaint; expressly
refraining from constitutional questions, 1bid., that case
cannot be held controlling here.?

8193 F. 2d, at 602, 605.

? Since in this case we hold the activities of the Jaybird Democratic
Association unlawful under the independent reach of the Fifteenth
Amendment, the applicability of 8 U. S. C. § 31 need not be con-
sidered now. See United States v. Reese, 92 U. S. 214, 218 (1876);
United States v. Cruikshank, 92 U. S. 542, 555-556 (1876). Cf.
James v. Bowman, 190 U. S. 127 (1903), with Ez parte Yarbrough,
110 U. 8. 651 (1884), and Muyers v. Anderson, 238 U. S. 368, 379
(1915).
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In our view, the Court of Appeals has misconceived the
thrust of our recent decisions. The Fifteenth Amend-
ment secures the franchise exercised by citizens of the
United States against abridgment by any state on the
basis of race or color. In Smith v. Allwright, supra, this
Court held that the Democratic Party of itself, and per-
force any other political party, is prohibited by that
Amendment from conducting a racially diseriminatory pri-
mary election. By the rule of that case, any “part of the
machinery for choosing officials” becomes subject to the
Constitution’s restraints. Id., at 644. There, as here,
we dealt with an organization that took the form of “vol-
untary association” of unofficial character. But because
in fact it functioned as a part of the state’s electoral ma-
chinery, we held it controlled by the same constitutional
limitations that ruled the official general election.

We agree with Chief District Judge Kennerly that the
Jaybird Democratic Association is a political party *°
whose activities fall within the Fifteenth Amendment’s
self-executing ban. See Guinn v. United States, 238 U. S.
347, 363 (1915); Myers v. Anderson, 238 U. S. 368, 379-
380 (1915)." Not every private club, association or
league organized to influence public candidacies or politi-
cal action must conform to the Constitution’s restrictions
on political parties. Certainly a large area of freedom
permits peaceable assembly and concerted private action
for political purposes to be exercised separately by white
and colored citizens alike. More, however, is involved
here.

The record discloses that the Jaybird Democratic Asso-
clation operates as part and parcel of the Democratic
Party, an organization existing under the auspices of

10 See Smith v. Allwright, 321 U. S. 649, 662 (1944) ; Nizon v. Con-
don, 286 U. S. 73, 88-89 (1932). See note 4, supra.

" See also Neal v. Delaware, 103 U. S. 370, 389-390 (1881); Ex
parte Yarbrough, 110 U. S. 651, 665 (1884).
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Texas law.’* Each maintains the same basic qualification
for membership: eligibility to vote under Texas law. Al-
though the state Democratic Party in Texas since Smith
v. Allwright, supra, no longer can restrict its membership
to whites, the Jaybird Democratic Association bars Ne-
groes from its ranks. In May of each election year it
conducts a full-scale white primary in which each candi-
date campaigns for his candidacy subject to the action of
that primary and the Democratic primary of July, linking
the two primaries together. After gaining the Jaybird
Democratic Association’s endorsement, the announced
winners after full publicity then file in the July Demo-
cratic primary. The record reveals that 3,910 eligible
voters were listed in Fort Bend County in the presidential
year 1944 ; though only 2,032 participated in the July pri-
mary under the Democratic banner, 3,790 members voted
in the May balloting of the Jaybird Democratic Associa-
tion. In 1946, an off-year for presidential balloting, eligi-
ble voters numbered 4,460 ; the Association’s May primary
polled 3,309 votes, and the Democratic July primary
counted but 2,996. And while the lists in 1948, again a
presidential year, show only 3,856 eligible electors in the
County, the Jaybird primary mustered a total vote of
4,055, compared with 3,108 in the primary voting in July.
Significantly, since 1889 the winners of the Jaybird Dem-
ocratic Association balloting, with but a single exception
shown by this record,” ran unopposed and invariably

12 The record in this case comprises not only a concise stipulation
of facts, but also 43 additional pages of directly relevant testimony. |
Obviously the whole of the record underlay the determinations of the
courts below, and must be considered in an appellate review of their
decisions.

1 Tn 1944, Mr. Charles Schultz emerged victorious from the Jay-
bird balloting and was indorsed as its candidate for County Judge.
In the July Democratic primary, Schultz triumphed by a vote of
2,025 to 1 for Mr. Mike Dornak. Schultz held office for two terms
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won in the Democratic July primary and the subsequent
general elections for county-wide office.

Quite evidently the Jaybird Democratic Association
operates as an auxiliary of the local Democratic Party
organization, selecting its nominees and using its machin-
ery for carrying out an admitted design of destroying
the weight and effect of Negro ballots in Fort Bend
County. To be sure, the Democratic primary and the
general election are nominally open to the colored elector.
But his must be an empty vote cast after the real deci-
sions are made. And because the Jaybird-indorsed nom-
Inee meets no opposition in the Democratic primary, the
Negro minority’s vote is nullified at the sole stage of the
local political process where the bargaining and interplay
of rival political forces would make it count.

The Jaybird Democratic Association device, as a re-
sult, strikes to the core of the electoral process in Fort
Bend County. Whether viewed as a separate political
organization or as an adjunct of the local Democratic
Party, the Jaybird Democratic Association is the decisive
power in the county’s recognized electoral process. Over
the years its balloting has emerged as the locus of effec-
tive political choice. Consonant with the broad and
lofty aims of its Framers, the Fifteenth Amendment, as
the Fourteenth, “refers to exertions of state power in all
forms.” Shelley v. Kramer, 334 U. S. 1, 20 (1948). Ac-
cordingly, when a state structures its electoral apparatus
in a form which devolves upon a political organization
the uncontested choice of public officials, that organiza-

until 1948. TIn that year, in accord with a Jaybird Association rule
prohibiting more than two consecutive terms in office, Mr. Baker
received the Jaybird indorsement for the county judgeship. Schultz,
however, insisted on running in the Democratic primary; he lost out
to Baker by a vote of 2,209 to 803. See R. 34, 79. The record
reveals, however, that the Jaybird-indorsed candidates for precinct |
office were not quite as consistently successful.
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tion itself, in whatever disguise, takes on those attributes
of government which draw the Constitution’s safeguards
into play. Smuth v. Allwright, supra, at 664; cf. United
States v. Classic, 313 U. S. 299, 324 (1941); Lane v. Wil-
son, 307 U. S. 268, 275 (1939).

In sum, we believe that the activities of the Jaybird
Democratic Association fall within the broad prineciple
laid down in Smaith v. Allwright, supra. For that reason
we join the judgment of the Court.
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Mg. Justick CLARK, with whom Tae CHIEF JUSTICE,
MRg. Justice Reep, and MR. JUSTICE JACKSON join.

The issue is whether the Jaybird Democratic Associa-
tion of Fort Bend County, Texas, by excluding Negroes
from its primaries has denied to Negro citizens of the
county a right to vote secured by the Fifteenth Amend-
ment. On March 16, 1950, petitioners on behalf of them-
selves and similarly situated Negro citizens in Fort Bend
County instituted a class action against respondents in-
dividually and as officers of the Jaybird Democratic
Association.! The complaint, in substance, charged that
the Negro petitioners were duly qualified voters of the
State of Texas who for many years and solely because of
their race and color had been denied the right to vote in
the primaries of the Association, a political party. Con-
tending that these practices transgressed the Constitu-
tion and laws of the United States,’ petitioners sought

1 See Fed. Rules Civ. Proc. 23.

# Petitioners mainly rested their claims on the Fourteenth and
Fifteenth Amendments, and 8 U. S. C. § 31.

Article XTIV. “Section 1. All persons born or naturalized in the
United States, and subject to the jurisdiction thereof, are citizens
of the United States and of the State wherein they reside. No State
shall make or enforce any law which shall abridge the privileges or
immunities of citizens of the United States; nor shall any State de-
prive any person of life, liberty, or property, without due process
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declaratory and injunctive relief.* Respondents insisted
on the status of the Jaybird Democratic Association as
not a political party regulated by Texas statutes but
merely a private voluntary group. The District Court
held that the Jaybird Democratic Association was a politi-
cal party, and ruled its diseriminatory exclusion of
Negroes from the primary invalid.* Judgment accord-

of law; nor deny to any person within its jurisdiction the equal
protection of the laws.”

Article XV. “Section 1. The right of citizens of the United States
to vote shall not be denied or abridged by the United States or by
any State on account of race, color, or previous condition of
servitude.

“Section 2. The Congress shall have power to enforce this article
by appropriate legislation.”

8 U. S. C. §31: “All citizens of the United States who are other-
wise qualified by law to vote at any election by the people in any
State, Territory, district, county, city, parish, township, school dis-
trict, municipality, or other territorial subdivision, shall be entitled
and allowed to vote at all such elections, without distinction of race,
color, or previous condition of servitude; any constitution, law, custom,
usage, or regulation of any State or Territory, or by or under its
authority, to the contrary notwithstanding.”

328 U. S. C. §§ 1331, 2201. Petitioners abandoned a claim to
money damages, apparently grounded on 8 U. S. C. §§ 43, 47.

490 F. Supp. 595 (D. C. S. D. Tex. 1950). The District Judge
supported his conclusions by reference to Art. 3163, Vernon’s Texas
Civil Statutes (1925):

“Art. 3163. Parties without State organization

“Any political party without a State organization desiring to
nominate candidates for county and precinet offices only may nom-
inate such candidates therefor under the provisions of this title by
primary elections or by a county convention held on the legal primary
election day, which convention shall be composed of delegates from
various election precincts in said county, elected therein at primary
conventions held in such precinets between the hours of eight a. m.
and ten p. m. of the preceding Saturday. All nominations made by
any such parties shall be certified to the county clerk by the chairman
of the county committee of such party, and, after taking the same
course as nominations of other parties so certified, shall be printed on




52—MEMO.
TERRY v. ADAMS. 3

ingly entered declared petitioners legally entitled to vote
in the Jaybird primary. The District Court refused an
injunction but retained jurisdiction to grant further ap-
propriate relief.” The Court of Appeals reversed; in its
view the discriminatory exclusions were not reached by
the terms of the Constitution and congressional enact-
ments.® Because of the obvious importance of that rul-
ing in the face of Smith v. Allwright, 321 U. S. 649 (1944),
we granted certiorari, 344 U. S. 883.

An old pattern in new guise is revealed by the record.”
The Jaybird Democratic Association of Fort Bend County
was founded in 1889 to promote “good government” in
the post-Reconstruction period. During the entire life
span of the Association its membership has been re-
stricted to whites. In earlier years, the members at mass
meetings determined their choice of candidates to sup-
port at forthcoming official elections. Subsequently the

Association developed a system closely paralleling the
structure of the Democratic Party. The Association is
governed by an Executive Committee of 22 persons, 1

the official ballot in a separate column, headed by the name of the
party; provided, a written application for such printing shall have
been made to the county judge, signed and sworn to by three per
cent of the entire vote cast in such county at the last general election.”
This provision has been substantially recodified as Art. 13.54, Vernon’s
Texas Election Code (1952).

5 “Further necessary or proper relief based on a declaratory judg-
ment or decree may be granted, after reasonable notice and hearing,
against any adverse party whose rights have been determined by such
judgment.” 28 U. S. C. (Supp. V) §2202.

The District Judge refused injunctive relief because the affairs of
the Jaybird Democratic Association are controlled by an Executive
Committee of 22 persons; the 4 named defendants before the court
had not the power to permit petitioners to vote in the Jaybird
balloting.

8193 E. 2d 600 (C. A. 5th Cir. 1952).

“Cf. Nizon v. Herndon, 273 U. S. 536 (1927); Nizon v. Condon,

286 U. S. 73 (1932) ; Smith v. Allwright, 321 U. S. 649 (1944).
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from each voting precinct in the county. The Com-
mittee in each election year sets the date of the Jaybird
primary for selecting by ballot the candidates to be en-
dorsed by the Association for public office in the county.
The machinery of the Jaybird Democratic Association
primary now differs from the state-regulated Democratic
Party primary mainly in the Association’s prohibition
of more than two consecutive terms for office holders,
the absence of a pledge on the ballot at the Jaybird
primary, and the Association’s practice of not officially
filing as a ticket the names of candidates successful in
its balloting. And for more than half a century the
Association has adhered to its guiding principle: to deny
the Negro voters of Fort Bend County any effective voice
in their government.

We think that the Court of Appeals misconceived the
thrust of our recent decisions. The Fifteenth Amend-
ment secured the franchise exercised by citizens of the
United States against abridgment by any state on the
basis of race or color. In Smith v. Allwright, supra, this
Court held that the Democratic Party of itself, and per-
force any other political party, is prohibited by that
Amendment from conducting a racially discriminatory pri-
mary election. By the rule of that case, any “part of the
machinery for choosing officials” becomes subject to the
Constitution’s restraints. Id., at 644. There, as here,
we dealt with an organization that took the form of “vol-
untary association” of unofficial character. But because
in fact it functioned as a part of the state’s electoral ma-
chinery, we held it controlled by the same constitutional
limitations that ruled the official general election.

The Court of Appeals, on the other hand. largely relied
on what it deemed “the unsettled course of decision cul-
minating in Collins v. Hardyman, 341 U. S. 651, that it
was not against individual, but against state, action that
the Fourteenth and Fifteenth Amendments and 8
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U. S. C. A. §§ 43 and 47 were, and are, directed.” ¢ But®”
Collins dealt not with racial discrimination at the ballot
box but merely “a lawless political brawl. precipitated by a
handful of white citizens against other white citizens.”
341 U. S., at 662. In any event, Collins adjudicated that
Congress in the narrow class of conspiracies defined by the
Civil Rights Statutes had not included the conspiracy |
charged in that particular complaint; expressly refraining |
from constitutional questions, tbid., that case cannot bc?
held controlling here.? ‘

We agree with Chief District Judge Kennerley that the
Jaybird Democratic Association is a political party *°
whose activities fall within the Fifteenth Amendment’s
self-executing ban. See Guinn v. United States, 238 U. S.
347, 363 (1915) ; Myers v. Anderson, 238 U. S. 368, 379—
380 (1915).* Not every private club, association or
league organized to influence public candidacies or politi-
cal action must conform to the Constitution’s restrictions
on political parties. Certainly a large area of freedom
permits peaceable assembly and concerted private action
for political purposes to be exercised separately by white
and colored citizens alike. More, however, is involved
here.

$193 F. 2d, at 602, 605.

?Since in this case we hold the activities of the Jaybird Democratic
Association unlawful under the independent reach of the Fifteenth
Amendment, the applicability of 8 U. S. C. § 31 need not be con-
sidered now. See United States v. Reese. 92 TU. S. 214, 218 (1876);
United States v. Cruikshank, 92 U. S. 542, 555-556 (1876). Cf.
James v. Bowman, 190 U. S. 127 (1903), with Bz parte Yarbrough,
110 U. 8. 651 (1884), and Myers v. Anderson, 238 U. S. 368, 379
(1915).

10 See Smith v. Allwright, 321 U. S. 649, 662 (1944) ; Nizon v. Con-
don, 286 U. S. 73, 88-89 (1932). See note 4, supra.

" See also Neal v. Delaware, 103 U, S. 370, 389-390 (18S1); Bz
parte Yarbrough, 110 U. S. 651, 665 (1SS4).
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The record discloses that the Jaybird Democratic Asso-
ciation operates as part and parcel of the Democratic
Party, an organization existing under the auspices of
Texas law. Each maintains the same basic qualification
for membership: eligibility to vote under Texas law. Al-
though the state Democratic Party in Texas since Smith
v. Allwright, supra, no longer can restrict its membership
to whites, the Jaybird Democratic Association bars Ne-
groes from its ranks. In May of each election year it
conducts a full-scale white primary in which each candi-
date campaigns for his candidacy subject to the action of
that primary and the Democratic primary of July, linking
the two primaries together. After gaining the Jaybird
Democratic Association’s endorsement, the announced
winners after full publicity then file in the July Demo-
cratic primary. The record reveals that 3,910 eligible
voters were listed in Fort Bend County in the presidential
year 1944 ; though only 2,032 participated in the July pri-
mary under the Democratic banner, 3,790 members voted
in the May balloting of the Jaybird Democratic Associa-
tion. In 1946, an off-year for presidential balloting, eligi-
ble voters numbered 4,460 ; the Association’s May primary
polled 3,309 votes, and the Democratic July primary
counted but 2,996. And while the lists in 1948, again a
presidential year, show only 3,856 eligible electors in the
County, the Jaybird primary mustered a total vote of
4,055, compared with 3,108 in the primary voting in July.
Significantly, since 1889 the winners of the Jaybird Dem-
ocratic Association balloting, with but a single exception
shown by this record,”* ran unopposed and invariably

2 In 1944, Mr. Charles Schultz emerged victorious from the Jay-
bird balloting and was indorsed as its candidate for County Judge.
In the July Democratic primary, Schultz triumphed by a vote of
2025 to 1 for Mr. Mike Dornak. Schultz held office for two terms
until 1948. In that year, in accord with a Jaybird Association rule
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won in the Democratic July primary and the subsequent
general elections for county-wide office.

Quite evidently the Jaybird Democratic Association
operates as an auxiliary of the local Democratic Party
organization, selecting its nominees and using its machin-
ery for carrying out an admitted design of destroying
the weight and effect of Negro ballots in Fort Bend
County. To be sure, the Democratic primary and the
general election are nominally open to the colored elector.
But his must be an empty vote cast after the real deci-
sions are made. And because the Jaybird-indorsed nom-
inee meets no opposition in the Democratic primary, the
Negro minority’s vote is nullified at the sole stage of the
local political process where the bargaining and interplay
of rival political forces would make it count.

The Jaybird Democratic Association device, as a re-
sult, strikes to the core of the electoral process in Fort
Bend County. Whether viewed as a separate political
organization or as an adjunct of the local Democratic
Party, the Jaybird Democratic Association is the decisive
power in the county’s recognized electoral process. Over
the years its balloting has emerged as the locus of effec-
tive political choice. Consonant with the broad and
lofty aims of its Framers, the Fifteenth Amendment, as
the Fourteenth, “refers to exertions of state power in all
forms.” Shelley v. Kramer, 334 U. S. 1, 20 (1948). Ac-
cordingly, when a state structures its electoral apparatus
in a form which devolves upon a political organization
the uncontested choice of public officials, that organiza-
tion itself, in whatever disguise, takes on those attributes
of government which draw the Constitution’s safeguards
prohibiting more than two consecutive terms in office, Mr. Baker
received the Jaybird indorsement for the county judgeship. Schultz,
however, insisted on running in the Democratic primary; he lost out

to Baker by a vote of 2209 to 803. See R. 34, 79.
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into play. Smith v. Allwright, supra, at 664 ; cf. United
States v. Classic, 313 U. S. 299, 324 (1941) ; Lane v. Wil-
son, 307 U. S. 268, 275 (1939).

In sum, we believe that the activities of the Jaybird
Democratic Association fall within the broad principle
laid down in Smith v. Allwright, supra. The judgment
of the Court of Appeals which reversed the District Court,
therefore, should be reversed. The cause should be re-
manded to the District Court with directions to enter,
under its retained jurisdiction by 28 U. S. C. § 2202, such |
order or decree it deems necessary and proper to safe-
guard effectively petitioners’ voting rights guaranteed by
the Fifteenth Amendment.




Dear Chief:

Bob indicated his agreement.
this is O. K. with you.
TCC
THE HONORABLE

THE CHIEF JUSTICE
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Memorandum of Mg. Justice CLARK.

The Fifteenth Amendment secures the franchise exer- '
cised by citizens of the United States against abridgment
by any state on account of race or color. In Swmith v.
Allwright, 321 U. S. 649 (1944), this Court held that the
Democratic Party of itself and, by analogy, any other
political party is prohibited by the Fifteenth Amendment
from excluding voters at its primary on the basis of race
or color. By the rule of that case, any “part of the ma-
chinery for choosing officials” becomes subject to the
Constitution’s restraints. Id., at 664. There, as here,
we dealt with an organization that took the form of a
“voluntary association” of unofficial character. But be-
cause 1n fact it functioned as a part of the electoral ma-
chinery of the state, we held it subject to the same
limitations that applied to the official election.

I therefore agree with Chief Judge Kennerley that this
Jaybird Democratic Association is a political party whose
activities fall within the Fifteenth Amendment’s self-
executing ban. See Guinn v. United States, 238 U. S. 347,
363 (1915); Myers v. Anderson, 238 U. S. 368, 379-380
(1915). Not every private club, association or league
organized to influence public candidacies or political ac-
tion must conform to the Constitution’s restrictions on
political parties. Certainly a large area of freedom per-
mits peaceable assembly and concerted action for political

On Writ of . Certiorari: o s

Ma

nton
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purposes to be exercised separately by white or colored
citizens. But this record, in any event, discloses that
the Jaybird Democratic Association operates as part
and parcel of the Democratic Party, an organization
existing under the auspices of Texas law. Each main-
tains the same basic qualification for membership:
eligibility to vote under Texas law. Although the state
Democratic Party in Texas since Smith v. Allwright,
supra, no longer can restrict its membership to whites,
the Jaybird Democratic Association bars Negroes from
itsranks. In May of each election year it conducts a full-
scale white primary in which each candidate offers his
candidacy subject to the action of that primary and the
Democratic primary of July, linking the two primaries
together. After gaining the Jaybird Democratic Asso-
ciation’s endorsement, the announced winners after full
publicity then file in the July Democratic primary. The
record reveals that 3,910 eligible voters were listed in
Fort Bend County in the presidential year 1944; though
only 2,032 participated in the July primary under the
Democratic banner, 3,790 members voted in the May
balloting of the Jaybird Democratic Association. In
1946, an off-year for presidential balloting, eligible
voters numbered 4,460; the Association’s May primary
polled 3,309 votes, and the Democratic July primary
counted but 2,996. And while the lists in 1948, again a
presidential year, show only 3,856 eligible electors in the
County, the Jaybird primary mustered a total vote of
4,055, compared with 3,108 in the primary voting in July.
Significantly, since 1889 the winners of the Jaybird Dem-
ocratic Association balloting, with but a single exception
shown by this record,* ran unopposed and invariably

*In 1944, Mr. Charles Schultz emerged victorious from the Jay-
bird balloting and was indorsed as its candidate for County Judge.
In the July Democratic primary, Schultz triumphed by a vote of
2025 to 1 for Mr. Mike Dorniak. Schultz held office for two terms
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won in the Democratic July primary and the subsequent
general elections for county-wide office.

Quite evidently the Jaybird Democratic Association
operates as an auxiliary of the local Democratic Party
organization, selecting its nominees and using its machin-
ery for carrying out their admitted design of eliminating
the weight and effect of Negro ballots in Fort Bend
County. To be sure, the Democratic primary and the
general election are nominally open to the colored elector.
But his must be an empty vote cast after the real deci-
sions are made. And because the Jaybird-indorsed nom-
inee meets no opposition in the Democratic primary, the
Negro minority’s vote is nullified at the sole stage of the
local political process where the bargaining and interplay
of rival political forces would make it count.

The Jaybird Democratic Association device, as a result,
strikes to the core of the electoral process in Fort Bend _
County. Over the years its balloting has emerged as the |
locus of effective political choice in Fort Bend County,
Whether a separate political organization or an adjunct
of the local Democratic Party, the Jaybird Democratic
Association is the decisive power in the county’s recog-
nized electoral process. Consonant with the broad and
lofty aims of its Framers, the Fifteenth Amendment,
as the Fourteenth, “refers to exertions of state power
in all forms.” Shelley v. Kramer, 334 U. S. 15520
(1948). Accordingly, when a state structures its elec-
toral apparatus in a form which devolves upon a political
organization the uncontested choice of public officials,
that organization itself, in whatever disguise, takes on
those attributes of government which draw the Constitu-
until 1948. In that year, in accord with a Jaybird Association rule
prohibiting more than two consecutive terms in office, Mr. Baker
received the Jaybird indorsement for the county judgeship. Schultz,
however, insisted on running in the Demoecratic primary; he lost out
to Baker by a vote of 2209 to 803. See R. 34.
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tion’s safeguards into play. Smith v. Allwright, supr(x,‘\
at 664; cf. United States v. Classic, 313 U. S. 299, 324 |
(1941); Lane v. Wilson, 307 U. S. 268, 275 (1939). 5

The Court of Appeals reversed, apparently relying upon
“the settled course of decision culminating in Collins v. |
Hardyman, 341 U. S. 651, that it was not against indi-
vidual, but against state, action that the Fourteenth and
Fifteenth Amendments and 8 U. S. C. A. §§ 43 and 47
were, and are, directed.” 193 F. 2d 600, 602. But Col-
lins v. Hardyman involved only the Fourteenth and not
the Fifteenth Amendment. Moreover, Collins v. Hardy-
man involved no color question but a simple brawl be-
tween two factions of whites, the losing one of which
attempted to invoke old Reconstruction laws to get their
case into federal court instead of trying it in a state
court where it belonged.

In sum, since I believe that the activities of the Jay-
bird Democratic Association fall within the principle laid
down in Smith v. Allwright, supra, 1 agree that an in-
Junction should issue against further effective use of this
device. And since this case concerns state, not individual
action, the applicability of 8 U. S. C. § 31 need not be
decided now. For these reasons I join in the judgment
of the Court.
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I agree with Chief Judge Kennerley of the District
Court that the activities of the Jaybird Democratic Asso-
ciation constitute ‘state action” within the Fifteenth
Amendment’s ban.' Even when viewed in isolation, as
by the analysis of the trial court, the Jaybird Democratic
Association cannot evade the thrust of Smith v. Allwright,
321 U. S. 649 (1944). But this record, in any event, dis-
closes that the Jaybird Democratic Association operates
as part and parcel of the Democratic Party, an organiza-
tion existing under the auspices of Texas law. FEach
maintains the same basic qualification for member-
ship: eligibility to vote under Texas law. Although the
state Democratic Party in Texas since Smith v. Allwright,
supra, no longer can restrict its membership to whites,
the Jaybird Democratic Association bars Negroes from
itsranks. In May of each election year it eonducts a full-
scale white primary in which each candidate offers his
candidacy subject to the action of that primary and the
Democratic primary of July. Thus linking the two pri-
maries together in their effort to win the Jaybird Demo-
cratic Association’s endorsement, the announced winners

 The District judge rested this conclusion on Art. 3163, Vernon’s
Texas Civil Statutes (1925), recodified as Art. 13.54, Vernon’s Texas
Election Code (1952).
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after full publicity then file in the July Democratic pri-
mary as Democrats. The record reveals that 3,910 eligible
voters were listed in Fort Bend County in the presidential
year 1944 ; though only 2,032 participated in the July pri-
mary under the Democratic banner, 3,790 members voted
in the May balloting of the Jaybird Democratic Associa-
tion. In 1946, an off-year for presidential balloting, eligi-
ble voters numbered 4,460; the Association’s May primary
polled 3,309 votes, and the Democratic July primary
counted but 2,996. And while the lists in 1948, again a
presidential year, show only 3,856 eligible electors in the
County, the Jaybird primary mustered a total vote of
4,055, compared with 3,108 in the primary voting in July.
Significantly, since 1889 the winners of the Jaybird Dem-
ocratic Association balloting, with but a single exception
shown by this record,® ran unopposed and invariably
won in the Democratic July primary and the subsequent
general elections for county-wide office. Quite evidently
the Jaybird Democratic Association operates as an auxil-
iary of the local Democratic Party organization, selecting
its nominees and using its machinery for carrying out
their admitted design of eliminating the weight and effect
of Negro ballots in Fort Bend County. To be sure, the
Democratic primary and the general election are nomi-
nally open to the colored elector. But his must be an
empty vote cast after the real decisions are made. And
because the Jaybird-indorsed nominee meets no opposi-

*In 1944, Mr. Charles Schultz emerged victorious from the Jay-
bird balloting and was indorsed as its candidate for County Judge.
In the July Democratic primary, Schultz triumphed by a vote of
2025 to 1 for Mr. Mike Dorniak. Schultz held office for two terms
until 1948. In that year, in accord with a Jaybird Association rule
prohibiting more than two consecutive terms in office, Mr. Baker
received the Jaybird indorsement for the county judgeship. Schultz,
however, insisted on running in the Democratic primary; he lost out
to Baker by a vote of 2209 to 803. See R. 34.
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tion in the Democratic primary, the Negro minority’s vote
is nullified at the sole stage of the local political process
where the bargaining and interplay of rival political forces
would make it count.

The Jaybird Democratic Association device, as a result,
strikes to the core of the electoral process in Fort Bend
County. This Court has long recognized the Texas Dem-
ocratic primary as state action within the protective ambit
of the Fifteenth Amendment.? Smith v. Allwright, su-
pra; Nizon v. Condon, 286 U. S. 73 (1932); Nizon v.
Herndon, 273 U. S. 536 (1927). But here the Jaybird
Democratic Association balloting over the years has
emerged as the locus of effective political choice in Fort
Bend County; whether a separate organization or an
adjunct of the local Democratic Party, the Jaybird Demo-
cratic Association is the decisive power in the recognized
electoral process of the county. Consonant with the
broad and lofty aims of its Framers, the Fifteenth Amend-
ment, as the Fourteenth, “refers to exertions of state
power in all forms.” Shelley v. Kramer, 334 U. S. 1, 20
(1948). Accordingly, when a state structures its elec-
toral apparatus in a form which devolves upon a political
organization the uncontested choice of public officials,
that organization itself, in whatever disguise, takes on
those attributes of government which draw the Constitu-
tion’s safeguards into play.

In sum, since I believe that the activities of the Jay-
bird Democratic Association fall within the principle laid
down in Smith v. Allwright, supra, I agree that an in-
junction should issue against further effective use of this
device. And since this case concerns state, not individual
action, the applicability of 8 U. S. C. § 31 need not be
decided now. For these reasons I join in the judgment
of the Court.

‘hapter 13, Vernon’s Texas Election Code (1952).
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I agree with Chief Judge Kennerley of the District
Court that the activities of the Jaybird Democratic Asso-
ciation transgress the Fifteenth Amendment’s guarantee
of elections free from racial disecrimination.

For all practical purposes, the Jaybird Democratic As-
sociation is the Democratic Party of Fort Bend County.
Each maintains the same basic qualification for member-
ship: eligibility to vote under Texas law. Although the
state Democratic Party in Texas since Smith v. Allwright,
321 U. S. 649 (1944), no longer can restrict its membership
to whites, the Jaybird Democratic Association bars
Negroes from its ranks. In May of each election year it
conducts a full-scale white primary in which each can-
didate offers his candidacy subject to the action of that
primary and the Democratic primary of July. Thus link-
ing the two primaries together in their effort to win
Jaybird endorsement, the announced winners after full
publicity then file in the July Democratic primary as
Democrats. The record reveals that 3,910 eligible voters
were listed in Fort Bend County in the presidential year
1944 ; though only 2,032 participated in the July primary
under the Democratic banner, 3,790 members voted in the
May balloting of the Jaybird Democratic Association. In
1946, an off-year for presidential balloting, eligible voters
numbered 4,460; the Association’s May primary polled
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3,309 votes, and the Democratic July primary counted
but 2,996. And while the lists in 1948, again a presiden-
tial year, show only 3,856 eligible electors in the County,
the Jaybird primary mustered a total vote of 4,055, com-
pared with 3,108 in the primary voting in July. Sig-
nificantly, since 1889 the winners of the Jaybird ballot-
ing, with but a single exception shown by this record,* ran
unopposed and invariably won in the Democratic July
primary and the subsequent general elections for county-
wide office. Quite evidently the Jaybirds operate as an
auxiliary of the local Democratic Party organization,
selecting its nominees and using its machinery for carrying
out their admitted design of eliminating the weight and
effect of Negro ballots in Fort Bend County.

Because success in the Jaybird primary is tantamount
to election, the value of the Negro ballot in Fort Bend
County is effectively destroyed. To be sure, the Demo-
cratic primary and the general election are nominally
open to the colored elector. But his must be an empty
vote cast after the real decisions are made. And be-
cause the Jaybird-indorsed nominee meets no opposition
in the Democratic primary, the Negro minority’s vote is
nullified at the sole stage of the local political process
where the bargaining and interplay of rival political forces
would make it count.

The Jaybird device, as a result, strikes to the core of
the electoral process in Fort Bend County. This Court

*In 1944, Mr. Charles Schultz emerged victorious from the Jay-
bird balloting and was indorsed as its candidate for County Judge.
In the July Democratic primary, Schultz triumphed by a vote of
2025 to 1 for Mr. Mike Dorniak. Schultz held office for two terms
until 1948. In that year, in accord with a Jaybird Association rule
prohibiting more than two consecutive terms in office, Mr. Baker
received the Jaybird indorsement for the county judgeship. Schultz,
however, insisted on running in the Democratic primary; he lost out
to Baker by a vote of 2209 to 803. See R. 34.
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has long recognized the Texas Democratic primary as
state action within the protective ambit of the Fifteenth
Amendment. Swmith v. Allwright, supra; Nizon v. Con-
don, 286 U. S. 73 (1932); Nizon v. Herndon, 273 U. S.
536 (1927). But here the Jaybird balloting supplants
the Democratic primary as the locus of effective political
choice in Fort Bend County; as an adjunct of the local
Democratic Party it is the dominating power in the rec-
ognized electoral process of the county. Our Constitution
would be a lifeless document indeed if it secured equal ac-
cess by citizens of whatever color to the Fort Bend County
Democratic primary while sanctioning what in effect is its
white primary run by the Jaybird Association. That
would but guarantee the integrity of the balloting which
does no more than record its Jaybird echo. See United
States v. Classic, 313 U. S. 299, 324 (1941). This case
involves more than individual action through private
caucus, or sporadic political activity by clubs or groups
independent of governmental action or control. Al-
though concededly “the particular pattern of discrimina-
tion . . . was defined initially by the terms of a private
agreement”—the Jaybird balloting—for over sixty years
the State through its electoral machinery has here
enforced the terms of the Jaybirds’ unchallenged deter-
minations as surely as if it had lent its courts to their
cause. See Shelley v. Kramer, 334 U. S. 1, 20 (1948).
Consonant with the broad and lofty aims of its Framers,
the Fifteenth Amendment, as the Fourteenth, doubtless
“refers to exertions of state power in all forms.” Shelley
v. Kramer, supra. Accordingly, when a state structures
its electoral apparatus in a form which devolves upon a
political organization the uncontested choice of public
officials, that organization itself, in whatever disguise,
takes on those attributes of government which draw the
Constitution’s safeguards into play. Cf. Rice v. Elmore,
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165 F. 2d 387 (C. A. 4th Cir. 1947) ; Baskin v. Brown, 174
F. 2d 391 (C. A. 4th Cir. 1949).

In sum, since I believe that the activities of the Jay-
bird Democratic Association fall within the principle laid
down in Smith v. Allwright, supra, I agree that an in-
junction should issue against further effective use of this
device. For that reason I join in the judgment of the
Court.
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Petitioners are Negroes who claim that they and all
Negroes similarly situated in Fort Bend County, Texas,
are denied all voice in the primary elections for county
offices by the activities of respondent association, the Jay-
bird Democratic Association. The Jaybird Association
was organized in 1889, and from that time until the pres-
ent has selected, first in mass meetings but for some time
by ballot of its members, persons whom the organization
indorses for election in the Democratic primary for
county office. The Association has never permitted Ne-
groes to participate in its selection of the candidates to
be indorsed; balloting is open only to all white citizens
of the county eligible under State law to vote. The Dis-
trict Court granted a declaratory judgment that Negroes
in the county be allowed to participate in the balloting
of the Association. The Court of Appeals reversed, say-
ing that although the white voters in the county are
“vainly holding” to “outworn and outmoded” practices,
the action of the Association was not “action under color
of State law” and therefore not in violation of federal law.

The evidence, summarized by formal stipulation, shows
that all rules of the Association are made by its members
themselves or by its Executive Committee. Membership,
defined by the rules of the Association, consists of the
entire white voting population as shown in?poH lists pre-




7 the count The time of balloting, in what are

1e Jaybird primaries, is set by the Executive Com-
1

)
led tl
mittee of the Association for a day early in May of each
election year. The expenses of these primaries, the offici-
ating wwmvu“l. the H‘"iUUll" places, the determination
of the winner—all aspects of these primaries are exclu-
sively controlled by the Association. The balloting ru
in f."(‘ll-f'i‘:!l follow those set up in the State laws regulat
imaries. See Vernon’s Tex. Stat. l‘);o
1 3, now revised, Tex.
'.'(“'nuni T(‘\' Civ. [\'t:u..
tion Code arts. 13.01-13 But formal State
either by way of 1 lut!\o recoghition or official authori-
zation, is wholly wanting.

The successful candidates in the Jaybird primaries, in
formal compliance with State rules in thnt
individually as <11w“'l“f“: in the Democrat
held on the fourth Saturday in July. No mention is made
; the
Democratic primary ballot that they are the Jaybird

1nrl()!'.<< 8. That fact is conveyed to the public by word

in the filing or in the listing of the candids

nouth, through newspapers, and by other private
There is no restriction on filing by anyone else
as a candidate in the Democratic primary, nor on voting
by Negroes in that oﬁic}l] primary.
For the 60 years of the Association’s existence, the candi-
date ultimately s I((’“\n(l] in the Democratic primary
all (‘4)1:111}:—\\&4“ offices was the man indorsed by the ,Ja.\'—
bird Association. 711(1’%1. other candidates almost never
file in the Democratic primary. That this continuous
success over such a period of time has been the result of
action by practically the entire eligible electorate of the
barrin \v'mv\ may l;(\ Jl'<[i<'nl(~(l by the few
gures .\uzpix]:tlwl in the trial cou Although the white
population of the county in 1940, _7 years of age or over,

)

was 18,894 as compared with 5,365 nonwhites in that
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age group,' the poll lists for 1944, 1946, and 1948 show
only 3,910, 4,460, and 3,856 eligible voters, respectively.
The vote in the Jaybird primary during those years was
3,790, 3,309, and 4,055 (sic), respectively, in each in-
stance a very high proportion of the total eligible voters
and, indow. more than were cast in the Democratic pri-
mary itself in the six recent election years for which such
figures were given.

As the action of the entire white v oting community, the
Jaybird primary is as a practical matter the instrument
of those few in this small county who are politically
active—the officials of the local Democratic party and,
we may assume, the elected officials of the county. As a
natter of practical politics, those charged by State law
with the duty of assuring all eligible voters an oppor-
tunity to participate in the selection of candidates at tho
primary—the county election officials who are norms 1y
leaders in their communities participate by \'otmg' in
the Jaybird primary. They join the entire white voting
community in proceeding with impressive formality, in
almost all respects parallel to the procedures dictated by
Texas law for the primary itself, to ex press their prefer-
ences in a wholly successful effort to withdraw <1~111f13ancc
from the formal pumul" The close parallel, in form,
purpose, size, and result, between the Jaybird and the
official primary ])l‘()(hl(‘Cb an automatic blocking of the
official primary procedure, a subver 'c:ifn of the operation
of what is formally the law of the State for primaries
in this county.

The legal significance of the Jaybird pr mu‘" must be
tested against the cases which have pierced the various
manifestations of astuteness in an endeavor to screen
what is effectively an exertion of State authority in

*In 1950, the comparable figures were 23,529
nonwhites.
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preventing Negroes from exercisin
right of franchise. In the last of the series, Smith v.
Allwright, 321 U. S. 649, we held that the State regula-

tion there of primaries conducted by a political pa

g their constitutional
I

made the party “required to follow these legislative di-

rections an agency of the State insofar as it determines
the participants in a primary election.” Id., at 663.
Two alternative routes have been suggested for conclud-
ing that the Jaybird primary is “so slicht a change in
form,” 4d., at 661, that the result sl ‘er i
substance from that of Smith v. Allwright.

trict Court found that the Jaybird Association is a politi-

-

T
t
cal party within the meaning of the Texas legislation reg-

ulating the administration of primaries by political
parties; it said that the Association could not avoid that
result by holding its primary on a different date and by
utilizing different methods than those prescribed by the
statutes. Whether the Association is a political party
regulated by Texas and thus ject to a duty of non-
discrimination, or is, as it claims, clearly not a party
within the meaning of that

to attempt to comply with a number of the State re-

quirements, particularly as to the date of the “primary,”
1s a question of State law not to be answered in the first
instance by a federal court. We do not know what the
Texas Supreme Court would say. An operation such
as the Jaybird primary may be found by the Texas court
to satisfy Texas law although it does not come within

the formal definition; it may so be found because long-
2 >d customs and the habits of a people may generate
" as surely as a formal legislative declaration, and in-
sometimes even in the face of it. See, e. g., Nash-
Chattanooga & St. Louis R. Co., v. Browning, 310

. 362, 369. DBut even if the Jaybird Association is a
political party, a federal court cannot say that a political
party in Texas is to hold a primary open to all on a day
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other than that fixed by Texas statute. This would be an

inadmissible 1 ter ,e(;nsn‘on of the federal judiciary intc
the political W of a State. Whatever remedies
might be derived from a finding that the Jaybird Asso-
ciation is a political party must be determined by the
Texas courts. Especially is this so Qin('“ on the face

of thing

party.

s the Association does not appear to be a political
For the same reason, we cannot say

Jaybird primary is a “primary” within the mea 1ing of
Texas law and so regulated by Texas law that Smith v,

Allwright would apply.

1
1
But assuming, as I think we must, that the Jaybird

Association is not a political party holding a State-regu-
lated primary, we should nonetheless decide this case
inst respondents on the ground that in the precise
tion before us the State autl 1ority has come into pla
Hn' State of Texas has entered into a comprehensive
scheme of regulation of political primaries, including pro-
cedures by which election officials shall be chosen. The
county election officials are thus clothed with the author-
ity of the State to secure observance of the State’s interest
in “fai Is and a fair expression” of preferences in
the selection of nominees. Cf. Waples v. Marrast, 1(;5
Tex. 5, 12. If the Jaybird Association, although not a
political party, is a device to defeat the law of Tex cas regu-
lating primaries, and if the electoral officials, clothed with
State power in the county, share in that subversion. they
cannot divest themselves of the State autho ority and help
as participants in the scheme. U 111&\\11 1 administration
of a state statute fair on its face may be shown “by ex-
[1‘ill\'i(‘ evidence showing a diseriminatory design to favor
one individual or class over another not to be inferred
h‘um the action itself,” Snowden v. Hughes, 321 U. S. 1,
8; here, the county election officials aid in this subversion
of the State’s official scheme of which they are trustees,
by helping as participants in the scheme.

thoc




This 1s not a case of occasional efforts to mass voting
strength. Nor is this a case of boss-control, whether
crudely or subtly exercised. Nor is this a case of spon-
taneous efforts by citizens to influence votes or even con-
tinued efforts by a fraction of the electorate in support
of good government. This is a case in which county
election officials have participated in and condoned a con-
tinued purposeful effort of the entire white voting com-
munity to achieve through nongovernmental means
results which could not, because of constitutional limita-
tions, be achieved by the electorate through the instru-
mentalities of government. Though the action of the
Association as such may not be outlawed, its role in the
entire scheme to subvert the operation of the official pri-
mary “brings it within the reach of the law. . . . It is
suggested that the several acts charged are lawful anc
that intent can make no difference. But they are bound
together as the parts of a single plan. The plan may
make the parts unlawful.” Mr. Justice Holmes, speaking
for the Court, in Swift and Company v. United States,
196 U. S. 375, 396.

The State here devised a process for primary elections.
The right of all citizens to share in it, and not to be ex-
cluded by unconstitutional bars is emphasized by the fact
that in Texas nomination in the Democratic primary is
tantamount to election. The exclusion of the Negroes
from nlcuniné‘ful participation in the only primary scheme
set up by the State was not an accidental, unsought con-
sequence of the exercise of civie rights by voters to make
their common viewpoint count. It was the design, the
very purpose of this arrangement for the Jaybird primary
in May to exclude Negro participation in July. That it
was the action of the entire white community, including
the election officials charged by Texas law with the fair
administration of the primaries, brings it within the reach
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of the law. The officials made themselves party to means
whereby the machinery with which they are entrusted
does not discharge the funetions for which it was designed.

It does not follow, however, that the relief granted
below was proper. Since the vice of this situation is
not that the Jaybird primary itself is the primary dis-
criminatorily conducted under State law but is that the
determination there made becomes, in fact, the deter-
mination in the Democratic primary by virtue of the par-
ticipation and acquiescence of State authorities, a federal
court cannot require that petitioners be allowed to vote
in the Jaybird primary. The evil here is that the State,
through the action and abdication of those whom it has
clothed with authority, has permitted the entire white
electorate to go through a procedure which predetermines
the legally devised primary. To say that Negroes should
be allowed to vote in the Jaybird primary would be to
say that the State is under a duty to see to it that Negroes
may vote in that primary. We cannot tell the State tha
1t must participate in and regulate this primary; we
annot tell the State what machinery it will use.

A court of equity can free the lawful political agency
from the combination that subverts its capacity to func-
tion. What must be done is that this county be rid of
the means by which the unlawful lsaocRESEEES @)
3 31, in this case asserts itself. The Association should
be enjoined from holding its primaries orin any like
manner from bringing together the entire electorate but
excluding Negroes to predetermine the primary candi-
dates, so that the official primary, existing by virtue of
State enactment and in the keeping of officials clothed
with State authority, will be enabled to discharge its
function.

I would reverse and remand for appropriate disposition
on the basis of the foregoing views.
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MR. JusticE FRANKFURTER.

The direction to the District Court, as formulated in
the last paragraph on page eight of Mr. Justice BLACK'S
opinion is, I believe, the right disposition of this case. I
reach this result for reasons I am about to state.

This case is for me by no means free from difficulty.
Whenever the law draws a line between permissive and
forbidden conduct cases are bound to arise which are not
obviously on one side or the other. The fact is that these
dubious situations disclose the limited utility of the figure
of speech of a “line” in the law. Drawing a “line” in
the law is necessarily exercising a judgment, however
confined the conscientious judgment may be within the
bounds of constitutional and statutory provisions, the
course of decisions, and the presuppositions of the judi-
cial process. If “line” is in the main a fruitful tool for
legal thought for dividing the sheep from the goat, it
must not be forgotten that since it is a figurative line
it is partly enveloped in fog, in the sense that the place
of this or that case in relation to the “line” cannot be
ascertained externally but is a matter of the mind. The
nature of a “line” in law as a tool for making intellectual
distinctions and not as something manifest is illustrated
in the diverse instances in which a conscientious purpose
In coming as close as possible to the dividing “line” does
not make a delict of conduct even though it touch ever
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so closely conduct on the outlawed side. Astuteness in
escaping the condemnation of law is not treated as though
it were the same as condemned conduct.

Close analysis of what it is that the Fifteenth Amend-
ment prohibits must be made before it can be determined
what the relevant line is in the situation presented by
this case. The Fifteenth Amendment, not the Four-
teenth, outlawed discrimination on the basis of race or
color in the right to vote. Concretely, of course, it was
directed against attempts to bar Negroes from having the
same political franchise as white folk. “The right of
citizens of the United States to vote shall not be denied
or abridged by the United States or by any State on
account of race, color or previous condition of servi-
tude.” TU. S. Const., Amend. XV, §1. The command
against such denial or abridgment is directed to the
United States and to the individual States. There-
fore, any attempt in violation of this Amendment and the
enactments passed in enforcement of it must involve ac-
tion by the United States or a State. In this case the
conduct that is assailed pertains to the election of local
Texas officials. To find a denial or abridgment of the
guaranteed voting right to colored citizens of Texas
merely because they are colored, one must find that the
State has a hand in it. The State, of course, means offi-
cials of the State—mnot merely private citizens but includ-
ing those clothed with the authority and the influence
which official position affords. Somewhere, somehow, to
some extent, one must find the infusion of conduct by
officials, thereby panoplied with State power, into con-
duet resulting in any scheme by which colored citizens
are denied voting rights merely because they are colored.

Petitioners are Negroes who claim that they and all
Negroes similarly situated in Fort Bend County, Texas,
are denied all voice in the primary elections for county
offices by the activities of respondent association, the Jay-
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bird Democratic Association. The Jaybird Association
was organized in 1889, and from that time until the pres-
ent has selected, first in mass meetings but for some time
by ballot of its members, persons whom the organization
indorses for election in the Democratic primary for
county office. The Association has never permitted Ne-
groes to participate in its selection of the candidates to
be indorsed; balloting is open only to all white citizens
of the county eligible under State law to vote. The Dis-
trict Court granted a declaratory judgment that Negroes
in the county be allowed to participate in the balloting
of the Association. The Court of Appeals reversed, say-
ing that although the white voters in the county are
“vainly holding” to “outworn and outmoded” practices,
the action of the Association was not “action under color
of State law” and therefore not in violation of federal law.

The evidence, summarized by formal stipulation, shows
that all rules of the Association are made by its members
themselves or by its Executive Committee. Membership,
defined by the rules of the Association, consists of the
entire white voting population as shown in poll lists pre-
pared by the county. The time of balloting, in what are
called the Jaybird primaries, is set by the Executive Com-
mittee of the Association for a day early in May of each
election year. The expenses of these primaries, the offici-
ating personnel, the balloting places, the determination
of the winner—all aspects of these primaries are exclu-
sively controlled by the Association. The balloting rules
in general follow those set up in the State laws regulating
primaries. See Vernon’s Tex. Stat. 1948 (Rev. Civ.
Stat.) tit. 50, . 13, now revised, Tex. Laws, 1951, c. 492,
arts. 179-236, Vernon’s Tex. Civ. Stat., Supp. 1952, Elec-
tion Code arts. 13.01-13.59. But formal State action,
either by way of legislative recognition or official authori-
zation, is wholly wanting.
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The successful candidates in the Jaybird primaries, in
formal compliance with State rules in that regard, file
individually as candidates in the Democratic primary
held on the fourth Saturday in July. No mention is made
in the filing or in the listing of the candidates on the
Democratic primary ballot that they are the Jaybird
indorsees. That fact is conveyed to the public by word
of mouth, through newspapers, and by other private
means. There is no restriction on filing by anyone else
as a candidate in the Democratic primary, nor on voting
by Negroes in that official primary.

For the sixty years of the Association’s existence, the
candidate ultimately successful in the Democratic pri-
mary for all county-wide offices was the man indorsed by
the Jaybird Association. Indeed, other candidates al-
most never file in the Democratic primary. That this
continuous success over such a period of time has been the
result of action by practically the entire eligible electorate
of the county, barring Negroes, may be indicated by the
few figures stipulated in the trial court. Although the
white population of the county in 1940, 21 years of age or
over, was 18,894 as compared with 5,365 nonwhites in that
age group,' the poll lists for 1944, 1946, and 1948 show
only 3,910, 4,460, and 3,856 eligible voters, respectively.
The vote in the Jaybird primary during those years was
3,790, 3,309, and 4,055 (sic), respectively, in each in-
stance a very high proportion of the total eligible voters
and, indeed, more than were cast in the Democratic pri-
mary itself in the six recent election years for which such
figures were given.

As the action of the entire white voting community, the
Jaybird primary is as a practical matter the instrument
of those few in this small county who are politically

1In 1950, the comparable figures were 23,529 whites and 7,527

nonwhites.
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active—the officials of the local Democratic party and,
we may assume, the elected officials of the county. As a
matter of practical politics, those charged by State law
with the duty of assuring all eligible voters an oppor-
tunity to participate in the selection of candidates at the
primary—the county election officials who are normally
leaders in their communities—participate by voting in
the Jaybird primary. They join the entire white voting
community in proceeding with impressive formality, in
almost all respects parallel to the procedures dictated by
Texas law for the primary itself, to express their prefer-
ences in a wholly successful effort to withdraw significance
from the formal primary. The close parallel, in form,
purpose, size, and result, between' the Jaybird and the
official primary produces an automatic blocking of the
official primary procedure, a subversion of the operation
of what is formally the law of the State for primaries
in this county.

The legal significance of the Jaybird primary must be
tested against the cases which, in an endeavor to screen
what is effectively an exertion of State authority in
preventing Negroes from exercising their constitutional
richt of franchise, have pierced the various manifesta-
tions of astuteness. In the last of the series, Smith V.
Allwright, 321 U. S. 649, we held that the State regula-
tion there of primaries conducted by a political party
made the party “required to follow these legislative di-
rections an agency of the State insofar as it determines
the participants in a primary election.” Id., at 663.
Alternative routes have been suggested for conclud-
ing that the Jaybird primary is “so slicht a change in
form,” 7d., at 661, that the result should not differ in
substance from that of Smath v. Allwright. The Dis-
trict Court found that the Jaybird Association is a politi-
cal party within the meaning of the Texas legislation reg-
ulating the administration of primaries* by political
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parties; it said that the Association could not avoid that
result by holding its primary on a different date and by
utilizing different methods than those prescribed by the
statutes.

Whether the Association is a political party regulated
by Texas and thus subject to a duty of nondiscrimina-
tion, or is, as it claims, clearly not a party within the
meaning of that legislation, failing as it does to at-
tempt to comply with a number of the State require-
ments, particularly as to the date of the “primary,”
is a question of State law not to be answered in the first
instance by a federal court. We do not know what the
Texas Supreme Court would say. An operation such
as the Jaybird primary may be found by the Texas court
to satisfy Texas law although it does not come within
the formal definition; it may so be found because long-
accepted customs and the habits of a people may generate
“law” as surely as a formal legislative declaration, and in-
deed, sometimes even in the face of it. See, e. ¢., Nash-
ville, Chattanooga & St. Louis R. Co., v. Browning, 310
U. S. 362, 369. But even if the Jaybird Association is a
political party, a federal court cannot say that a political
party in Texas is to hold a primary open to all on a day
other than that fixed by Texas statute. This would be an
inadmissible intervention of the federal judiciary into
the political process of a State. Whatever remedies
might be derived from a finding that the Jaybird Asso-
clation is a political party must be determined by the
Texas courts. KEspecially is this so since on the face
of things the Association does not appear to be a political
party. For the same reason, we cannot say that the
Jaybird primary is a “primary” within the meaning of
Texas law and so regulated by Texas law that Smith v.
Allwright would apply.

But assuming, as I think we must, that the Jaybird
Association is not a political party holding a State-regu-
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lated primary, we should nonetheless decide this case
against respondents on the ground that in the precise
situation before us the State authority has come into play.

The State of Texas has entered into a comprehensive
scheme of regulation of political primaries, including pro-
cedures by which election officials shall be chosen. The
county election officials are thus clothed with the author-
ity of the State to secure observance of the State’s interest
in “fair methods and a fair expression” of preferences in
the selection of nominees. Cf. Waples v. Marrast, 108
Tex. 5, 12. If the Jaybird Association, although not a
political party, is a device to defeat the law of Texas regu-
lating primaries, and if the electoral officials, clothed with
State power in the county, share in that subversion, they
cannot divest themselves of the State authority and help
as participants in the scheme. TUnlawful administration
of a state statute fair on its face may be shown “by ex-
trinsic evidence showing a discriminatory design to favor
one individual or class over another not to be inferred
from the action itself,” Snowden v. Hughes, 321 U. S. 1,
8; here, the county election officials aid in this subversion
of the State’s official scheme of which they are trustees,
by helping as participants in the scheme.

This is not a case of occasional efforts to mass voting
strength. Nor is this a case of boss-control, whether
crudely or subtly exercised. Nor is this a case of spon-
taneous efforts by citizens to influence votes or even con-
tinued efforts by a fraction of the electorate in support
of good government. This is a case in which county
election officials have participated in and condoned a con-
tinued purposeful effort of the entire white voting com-
munity to achieve through nongovernmental means
results which could not, because of constitutional limita-
tions, be achieved by the electorate through the instru-
mentalities of government. Though the action of the
Association as such may not be outlawed, its role in the
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entire scheme to subvert the operation of the official pri-
mary “brings it within the reach of the law. . . . It is
suggested that the several acts charged are lawful and
that intent can make no difference. But they are bound
together as the parts of a single plan. The plan may
make the parts unlawful.” Mr. Justice Holmes, speaking
for the Court, in Swift and Company v. United States,
196 U. S. 375, 396.

The State here devised a process for primary elections.
The right of all citizens to share in it, and not to be ex-
cluded by unconstitutional bars, is emphasized by the fact
that in Texas nomination in the Democratic primary is
tantamount to election. The exclusion of the Negroes
from meaningful participation in the only primary scheme
set up by the State was not an accidental, unsought con-
sequence of the exercise of civie rights by voters to make
their common viewpoint count. It was the design, the
very purpose of this arrangement for the Jaybird primary
in May to exclude Negro participation in July. That it
was the action of the entire white community, including
the election officials charged by Texas law with the fair
administration of the primaries, brings it within the reach
of the law. The officials made themselves party to means
whereby the machinery with which they are entrusted
does not discharge the functions for which it was designed.

It does not follow, however, that the relief granted
below was proper. Since the vice of this situation is
not that the Jaybird primary itself is the primary dis-
criminatorily conducted under State law but is that the
determination there made becomes, in fact, the deter-
mination in the Democratic primary by virtue of the par-
ticipation and acquiescence of State authorities, a federal
court cannot require that petitioners be allowed to vote
in the Jaybird primary. The evil here is that the State,
through the action and abdication of those whom it has
clothed with authority, has permitted the entire white
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electorate to go through a procedure which predetermines
the legally devised primary. To say that Negroes should
be allowed to vote in the Jaybird primary would be to
say that the State is under a duty to see to it that Negroes
may vote in that primary. We cannot tell the State that
it must participate in and regulate this primary; we
cannot tell the State what machinery it will use. A
court of equity can free the lawful political agency
from the combination that subverts its capacity to func-
tion. What must be done is that this county be rid of
the means by which the unlawful “usage,” 8 U. S. C.
§ 31, in this case asserts itself.
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Memorandum of MRg. JusticE BLACK.

In Smith v. Allwright, 321 U. S. 649, we held that rules
of the Democratic Party of Texas excluding Negroes
from voting in the party’s primaries violated the Fif-
teenth Amendment. While no state law directed such
exclusion, our decision pointed out that many party ac-
tivities were subject to considerable statutory control.
This case I:B.IQCS questions concerning the constitutional
power of a/\countv political organization called the Jay-
bird Democratic Association or Jaybird Party to exclude
Negroes from its primaries on racial grounds. The
Jaybirds deny that their racial exclusions violate the
Fifteenth Amendment. They contend that the Amend-
ment applies only to elections or primaries held under
state regulation, that their association is not regulated
by the state at all, and that it is not a political party but
a self-governing voluntary club. The District Court
held the Jaybird racial discriminations invalid and en-
tered judgment accordingly. 90 F. Supp. 595. The
Court of Appeals reversed, holding that there was no
constitutional or congressional bar to the admitted dis-
criminatory exclusion of Negroes because Jaybird’s pri-
maries were not to any extent state controlled. 193 F. 2d
600. We granted certiorari. 344 U. S. 883.

There was evidence that:

The Jaybird Association or Party was organized in 1889.
Its membership was then and always has been limited
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to white people; they are automatically members if their
names appear on the official list of county voters. It has
been run like other political parties with an executive
committee named from the county’s voting precinets.
Expenses of the party are paid by the assessment of can-
didates for office in its primaries. Candidates for county
offices submit their names to the Jaybird Committee in
accordance with the normal practice followed by regular
political parties all over the country. Advertisements
and posters proclaim that these candidates are running
subject to the action of the Jaybird primary. While
there is no legal compulsion on successful Jaybird can-
didates to enter Democratic primaries, they have nearly
always done so and with few exceptions since 1889 have
run and won without opposition in the Democratic pri-
maries and the general elections that followed. Thus the
party has been the dominant political group in the county
since organization, having endorsed every county-wide
official elected since 1889.

It is apparent that Jaybird activities follow a plan pur-
posefully designed to exclude Negroes from voting and
at the same time to escape the Fifteenth Amendment’s
command that the right of citizens to vote shall neither
be denied nor abridged on account of race. These were
the admitted party purposes according to the following
testimony of the Jaybird’s president:

Q. . . . Now Mr. Adams, will you tell me specifi-
cally what is the specific purpose of holding these
elections and carrying on this organization like you
do?

A. Good government.

Q. Now I will ask you to state whether or not it
1s the opinion and policy of the Association to carry
on good government they must exclude negro
citizens?
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A. Well, when we started it was and it is still that
way, I think.

Q. And then one of the purposes of your organiza-
tion is for the specific purpose of excluding negroes
from voting, isn’t it?

A. Yes.

Q. And that is your policy?

A. Yes.

Q. I will ask you, that is the reason you hold your
election in May rather than in June or Jul y, isn’t it ?

A. Yes.

Q. Because if you held it in July you would have
to abide by the statutes and the law letting them
vote?

A. They do vote in July.

Q. And if you held yours at that time they would
have to vote too, wouldn’t they?

A. Why sure.

Q. And you hold it in May so they won’t have to?

A. Well, they don’t vote in ours but they can
vote on anybody in the July election they want to.

Q. But you are not answering my question. My
question is that you hold yours in May so you won’t
have to let them vote, don’t you?

. Yes.
. And that is your purpose?

A. Yes.

. And your intention ?

A. Yes.

. And to have a vote of the white population at
a tlme when the negroes can’t vote, isn’t that right?

A. That’s right.

Q. That is the whole policy of your Association?

A. Yes.

Q. And that is its purpose?

A. Yes.
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The District Court found that the Jaybird Association
was a political organization or party; that the majority
of white voters generally abide by the results of its pri-
maries and support in the Democratic primaries the per-
sons endorsed by the Jaybird primaries; and that the
chief object of the Association has always been to deny
Negroes any voice or part in the election of Fort Bend
County officials.

The facts and findings bring this case squarely within
the reasoning and holding of the Court of Appeals for
the Fourth Circuit in its two recent decisions about ex-
cluding Negroes from Democratic primaries in South
Carolina. Rice v. Elmore, 165 F. 2d 387, and Baskin v.
Brown, 174 F. 2d 391 South Carolina had repealed
every trace of statutory or constitutional control of the
Democratic primaries. It did this in the hope that there-
after the Democratic Party or Democratic “Clubs” of
South Carolina would be free to continue disecriminatory
practices against Negroes as voters. The contention
there was that the Democratic “Clubs” were mere private
groups; the contention here is that the Jaybird Asso-
ciation is a mere private group. The Court of Appeals

1Tt has been suggested that there is a crucial distinction between
this case and the South Carolina primary cases. There, it is said,
the names of Democratic nominees were placed on the state’s gen-
eral election ballots as Democratic nominees. Here Jaybird nominees
are not put on any ballot as Jaybird nominees; they enter their own
names as candidates in the Democratic primary. This distinction
1s not one of substance but of form, and a statement of this Court
in Smith v. Allwright, supra, at 661, seems appropriate: “Such a
variation in the result from so slight a change in form, influences us
to consider anew the legal validity of the distinction which has re-
sulted in barring Negroes from participating in the nomination of
candidates of the Democratic Party in Texas.” (Emphasis sup-
plied.) The same may be said about the attempted distinction
between the “two-step” exclusion process in South Carolina and the
“three-step” exclusion process in Texas.
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in invalidating the South Carolina practices answered
these formalistic arguments by holding that no election
machinery could be sustained if its purpose or effect was
to deny Negroes on account of their race an effective
voice in the governmental affairs of their country, state, or
community. In doing so the Court relied on the prin-
ciple announced in Smith v. Allwright, supra, at 664, that
the constitutional right to be free from racial discrimina-
tion in voting “. . . is not to be nullified by a state
through casting its electoral process in a form which
permits a private organization to practice racial discrimi-
nation in the election.”

The South Carolina cases are in accord with the com-
mands of the Fifteenth Amendment and the laws passed
pursuant to it. That Amendment provides as follows:

“The right of citizens of the United States to vote
shall not be denied or abridged by the United States

or by any State on account of race, color, or previous
condition of servitude.”

The Amendment bans racial diserimination in voting by
both state and nation. It thus establishes a national
policy, obviously applicable to the right of Negroes not
to be discriminated against as voters in elections to de-
termine public governmental policies or to select public
officials, national, state, or local. Shortly after its adop-
tion Mr. Chief Justice Waite speaking for this Court
said:
“It follows that the amendment has invested the
citizens of the United States with a new constitu-
tional right which is within the protecting power of
Congress. That right is exemption from discrimi-
nation in the exercise of the elective franchise on
account of race, color, or previous condition of servi-
tude.” United States v. Reese, 92 U. S. 214, 218.
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Other cases have reemphasized the Fifteenth Amend-
ment’s specific grant of this new constitutional right.?
Not content to rest congressional power to protect this
new constitutional right on the necessary and proper
clause of the Constitution, the Fifteenth Amendment’s
framers added § 2, reading:

“The Congress shall have power to enforce this

article by appropriate legislation.”
And Mr. Justice Miller speaking for this Court declared
that the Amendment’s granted right to be free from racial
discrimination “. . . should be kept free and pure by
congressional enactment whenever that is necessary.”’
Ex parte Yarbrough, 110 U. S. 651, 665. See also United
States v. Reese, supra, at 218. And see Mr. Justice Brad-
ley’s opinion on circuit in United States v. Cruikshank,

1 Woods 308, 314-316. Acting pursuant to the power
granted by the second section of the Fifteenth Amend-
ment, Congress in 1870 provided as follows:

“All citizens of the United States who are otherwise
qualified by law to vote at any election by the people

*“In United States v. Reese, et al., supra, p. 214, we hold that
the fifteenth amendment has invested the citizens of the United
States with a new constitutional right, which is, exemption from dis-
crimination in the exercise of the elective franchise on account of
race, color, or previous condition of servitude. From this it appears
that the right of suffrage is not a necessary attribute of national
citizenship; but that exemption from diserimination in the exercise
of that right on account of race, &e, is. The right to vote in the
States comes from the states; but the right of exemption from the
prohibited diserimination comes from the United States. The first
has not been granted or secured by the Constitution of the United
States; but the last has been.” United States v. Cruikshank. 92
U. S. 542, 555-556. To the same effect, see Bz parte Yarbrough,
110 U. 8. 651, 664-665; Logan v. United States, 144 U. S. 263, 286.
The Amendment has been “self-executing.” See Guinn v. United

States, 238 U. S. 347, 362-363.
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in any State, Territory, district, county, city, parish,
township, school district, municipality, or other ter-
ritorial subdivision, shall be entitled and allowed to
vote at all such elections without distinction of race,
color, or previous condition of servitude; any con-
stitution, law, custom, usage, or regulation of any
State or Territory, or by or under its authority, to
the contrary notwithstanding.” 8 U.S. C. § 31.

The Amendment, the congressional enactment and the
cases make explicit the rule against racial diserimination
in the conduct of elections. Together they show the
meaning of “elections.” Clearly the Amendment in-
cludes any election in which public issues are decided or
public officials selected.* Just as clearly the Amendment
excludes social or business clubs. And the statute shows
the congressional mandate against diserimination whether
the voting on public issues and officials is econducted in
community, state or nation. Size is not a standard.

There can be no doubt that the deprivation here comes
in conflict with the statute and the Amendment. It is
argued that the right to vote is not wholly “denied’—
Negroes in Fort Bend County, Texas, it is said, are free
to vote in the Democratic primary or the general election.
But these elections because of the customs and usage in
that county have become mere formal ratifications of the
policies and the candidates Jaybirds have already selected.
The Fifteenth Amendment forbids not only complete
denial of the right to vote because of race; it forbids
abridgment or dilution of that right.

*“We may mystify any thing. But if we take a plain view of the
words of the Constitution, and give to them a fair and obvious inter-
pretation, we cannot fail in most cases of coming to a clear under-
standing of its meaning. We shall not have far to seek. We shall
find it on the surface, and not in the profound depths of speculation.”
Bz parte Siebold, 100 U. S. 371, 393.
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The only election that has counted in this Texas county
for more than fifty years has been that held by the Jay-
birds from which Negroes were excluded. The Demo-
cratic primary and the general election have become no
more than the perfunctory ratifiers of the choice that has
already been made in Jaybird elections from which Ne-
groes have been excluded. It isimmaterial that the state
does not control that part of this elective process which
1t leaves for the Jaybirds to manage. The Jaybird pri-
mary has become an integral part, indeed the only effec-
tive part, of the elective process that determines who shall
rule and govern in the county. The effect of the whole
procedure, Jaybird primary plus Democratic primary plus
general election, is to do precisely that which the Fif-
teenth Amendment forbids—strip Negroes of every ves-
tige of influence in selecting the officials who control the
local county matters that intimately touch the daily lives
of citizens.

The judgment of the Court of Appeals should be re-
versed and that of the District Court should be affirmed.
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MR. Justice Brack delivered the opinion of the Court.

In Smath v. Allwright, 321 U. S. 649, we held that rules
of the Democratic Party of Texas excluding Negroes
from voting in the party’s primaries violated the Fif-
teenth Amendment. While no state law directed such
exclusion, our decision pointed out that many party ac-
tivities were subject to considerable statutory control.
This case raises questions concerning the constitutional
power of a Texas county political organization called the
Jaybird Democratic Association or Jaybird Party to ex-
clude Negroes from its primaries on racial grounds. The
Jaybirds deny that their racial exclusions violate the
Fifteenth Amendment. They contend that the Amend-
ment applies only to elections or primaries held under
state regulation, that their association is not regulated
by the state at all, and that it is not a political party but
a self-governing voluntary club. The District Court
held the Jaybird racial discriminations invalid and en-
tered judgment accordingly. 90 F. Supp. 595. The
Court of Appeals reversed, holding that there was no
constitutional or congressional bar to the admitted dis-
criminatory exclusion of Negroes because Jaybird’s pri-
maries were not to any extent state controlled. 193 F. 2d
600. We granted certiorari. 344 U. S. 883.

There was evidence that:
The Jaybird Association or Party was organized in 1889.
Its membership was then and always has been limited
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be denied nor abridged on account of race. These
the admitted party purposes according to the following
testimony of the Jaybird’s president:

Q. . . . Now Mr. Adams, will you tell me specifi-
cally what is the specific purpose of holding these
elections and carrying on this organization like you

9

A. Good government.

Q. Now I will ask you to state whether or not i
is the opinion and policy of the Association to carry
on good government they must exclude negro
citizens?
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A. Well, when we started it was and it is still that
way, I think.

Q. And then one of the purposes of your organiza-
tion is for the specific purpose of excluding negroes
from voting, isn’t it?

A. Yes.

Q. And that is your policy ?

A. Yes.

Q. I will ask you, that is the reason you hold your
election in May rather than in June or July, isn’t 1t?

A. Yes.

Q. Because if you held it in July you would have
to abide by the statutes and the law letting them
vote?

A. They do vote in July.

Q. And if you held yours at that time they would
have to vote too, wouldn’t they?

A. Why sure.

Q. And you hold it in May so they won’t have to?

A. Well, they don’t vote in ours but they can
vote on anybody in the July election they want to.

Q. But you are not answering my question. My

question is that you hold yours in May so you won'’t
have to let them vote, don’t you?
A. Yes.
Q. And that is your purpose?
. Yes.
And your intention?
. Yes.
. And to have a vote of the white population at
a time when the negroes can’t vote, isn’t that right?
A. That’s right.
Q. That is the whole policy of your Association?
A. Yes.
Q. And that is its purpose?

A. Yes.
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The District Court found that the Jaybird Association
was a political organization or party; that the majority
of white voters generally abide by the results of its pri-
maries and support in the Democratic primaries the per-
sons endorsed by the Jaybird primaries; and that the
chief object of the Association has always been to deny
Negroes any voice or part in the election of Fort Bend
County officials.

The facts and findings bring this case squarely within
the reasoning and holding of the Court of Appeals for
the Fourth Circuit in its two recent decisions about ex-
cluding Negroes from Democratic primaries in South
Carolina. Rice v. Elmore, 165 F. 2d 387, and Baskin v.
Brown, 174 F. 2d 391 South Carolina had repealed
every trace of statutory or constitutional control of the
Democratic primaries. It did this in the hope that there-
after the Democratic Party or Democratic “Clubs” of
South Carolina would be free to continue diseriminatory
practices against Negroes as voters. The contention
there was that the Democratic “Clubs” were mere private
groups; the contention here is that the Jaybird Asso-
ciation is a mere private group. The Court of Appeals

1Tt has been suggested that there is a crucial distinction between
this case and the South Carolina primary cases. There, it is said,
the names of Democratic nominees were placed on the state’s gen-
eral election ballots as Democratic nominees. Here Jaybird nominees
are not put on any ballot as Jaybird nominees; they enter their own
names as candidates in the Democratic primary. This distinction
is not one of substance but of form, and a statement of this Court
in Smith v. Allwright, supra, at 661, seems appropriate: “Such a
variation in the result from so slight a change in form, influences us
to consider anew the legal validity of the distinction which has re-
sulted in barring Negroes from participating in the nomination of
candidates of the Democratic Party in Texas.” (Emphasis sup-
plied.) The same may be said about the attempted distinction
between the “two-step” exclusion process in South Carolina and the
“three-step” exclusion process in Texas.
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in invalidating the South Carolina practices answered
these formalistic arguments by holding that no election
machinery could be sustained if its purpose or effect was
to deny Negroes on account of their race an effective
voice in the governmental affairs of their country, state, or
community. In doing so the Court relied on the prin-
ciple announced in Smith v. Allwright, supra, at 664, that
the constitutional right to be free from racial discrimina-
“. . .1s not to be nullified by a state
through casting its electoral process in a form which
permits a private organization to practice racial diserimi-
nation in the election.”

The South Carolina cases are in accord with the com-
mands of the Fifteenth Amendment and the laws passed
pursuant to it. That Amendment provides as follows:

tion in voting

“The right of citizens of the United States to vote
shall not be denied or abridged by the United States
or by any State on account of race, color, or previous
condition of servitude.”
The Amendment bans racial discrimination in voting by
both state and nation. It thus establishes a national
policy, obviously applicable to the right of Negroes not
to be discriminated against as voters in elections to de-
termine public governmental policies or to select public
officials, national, state, or local. Shortly after its adop-
tion Mr. Chief Justice Waite speaking for this Court
said:
“It follows that the amendment has invested the
citizens of the United States with a new constitu-
tional right which is within the protecting power of
Congress. That right is exemption from discrimi-
nation in the exercise of the elective franchise on
account of race, color, or previous condition of servi-
tude.” United States v. Reese, 92 U. S. 214, 218.
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Other cases have reemphasized the Fifteenth Amend-
ment’s specific grant of this new constitutional right.?
Not content to rest congressional power to protect this
new constitutional right on the necessary and proper
clause of the Consti nhon. the Fifteenth Amendment’s
framers added § 2, reading:
“The Congress shall have power to enforce this
article by appropriate legislation.”
And Mr. Justice Miller speaking for this Court declared
that the Amendment’s granted right to be free from racia

113

diserimination should be kept free and pure by

congressional enactment whenever that is necessary.”

Ezx parte Yarbrough, 110 U. S. 651, 665. See also United

W0F
States v. Reese, supra, at 218. And see Mr. Justice Brad-

](V s opinion on cireuit in United States v. Cruikshank,
Woods 308, 314-316. Acting pursuant to the power
granted by the second section of the Fifteenth Amend-
ment, Congress in 1870 provided as follows:
“All citizens of the United States who are otherwise
qualified by ]a‘.\' to vote at any election by the people
*“In United States v. Reese, et al., supra, p. 214, we hold that
the fifteenth amendment has invested the citizens of the United
States with a new constitutional richt, which is, exemption from dis-
crimination in the exercise of the elective franchise on account of
race, color, or previous condition of servitude. From this it appears
that the right of suffrage is not a necessary attribute of national
citizenship; but that exemption from discrimination in the exercise
that right on account of race, &c, is. The right to vote in the
States comes from the states: but the right of exemption J"mm the
prohibited diserimination comes from the United States. The first
has not been granted or secured by the Constitution of the Unit ed
States; but the last has been.” United States v. Cruikshank. 92
U. S. 542, 555-556. To the same effect, see Bz parte Yarbrough,
110 U. S. 651, 664-665; Logan v. United States, 144 U. S. 263, 286.
The Amendment has been “self-executing.” See Guinn v. United
States, 238 U. S. 347, 362-363. '
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in any State, Territory, district, county, city, parish,
township, school distriet, municipality, or other ter-
ritorial subdivision, shall be entitled and allowed to
vote at all such elections without distinetion of race,
color, or previous condition of servitude; any con-
stitution, law, custom, usage, or regulation of any
State or Territory, or by or under its authority, to
the contrary notwithstanding.” 8 U.S. C. § 31.

my

The Amendment, the congressional enactment and the
cases make explicit the rule against racial discrimination
in the conduct of elections. Together they show the
meaning of “elections.” Clearly the Amendment in-
cludes any election in which public issues are decided or
public officials selected.? Just as clearly the Amendment
excludes social or business clubs. And the statute shows
the congressional mandate against diserimination whether
the voting on public issues and officials is conducted in
community, state or nation. Size is not a standard.
There can be no doubt that the deprivation here comes
in conflict with the statute and the Amendment. It is
argued that the right to vote is not wholly “denied”—
Negroes in Fort Bend County, Texas, it is said, are free
to vote in the Democratic primary or the general election.
Jut these elections because of the customs and usage in
that county have become mere formal ratifications of the
policies and the candidates Jaybirds have already selected.
The Fifteenth Amendment forbids not only complete
denial of the right to vote because of race; it forbids
abridgment or dilution of that right.
The only election that has counted in this Texas county
for more than fifty years has been that held by the Jay-

Rt 3£
But

ut 1f we take a plain view of the
words of the Constitution, and give to them a fair and obvious inter-

3 “We may mystify any thing.

pretation, we cannot fail in most cases of coming to a clear under-
standing of its meaning. We shall not have far to seek. We shall
find it on the surface, and not in the profound depths of speculation.”
Ezx parte Siebold, 100 U. S. 371, 393.
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birds from which Negroes were excluded. The Demo-
cratic primary and the general election have become no
more than the perfunctory ratifiers of the choice that has
already been made in Jaybird elections from which Ne-
groes have been excluded. It isimmaterial that the state
does not control that part of this elective process which
it leaves for the Jaybirds to manage. The Jaybird pri-
mary has become an integral part, indeed the only effec-
tive part, of the elective process that determines who shall
rule and govern in the county. The effect of the whole
procedure, Jaybird primary plus Democratic primary plus
general election, is to do precisely that which the Fif-
teenth Amendment forbids—strip Negroes of every ves-
tige of influence in selecting the officials who control the
local county matters that intimately touch the daily lives
of citizens.

We reverse the Court of Appeals judgment reversing
that of the District Court. We affirm the District
Court’s holding that the combined Jaybird-Democratic-
general election machinery has deprived these petitioners
of their right to vote on account of their race and color.
The case is remanded to the District Court to enter such
orders and decrees as are necessary and proper under the
jurisdiction it has retained under 28 U. S. C. § 2202. In
exercising this jurisdiction, the Court is left free to hold
hearings to consider and determine what provisions are
essential to afford Negro citizens of Fort Bend County
full protection from future disecriminatory Jaybird-Dem-
ocratic-general election practices which deprive citizens
of voting rights because of their color.

Reversed and remanded.
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Mg. Justice Brack announced the judgment of the
Court and an op‘nion in which MRg. JusticE DoUuGLAS
and MR. JusticE BURTON join.

In Smath v. Allwright, 321 U. S. 649, we held that rules
of the Democratic Party of Texas excluding Negroes
from voting in the party’s primaries violated the Fif-
teenth Amendment. While no state law directed such
exclusion, our decision pointed out that many party ac-
tivities were subject to considerable statutory control.
This case raises questions concerning the constitutional
power of a Texas county political organization called the
Jaybird Democratic Association or Jaybird Party to ex-
clude Negroes from its primaries on racial grounds. The
Jaybirds deny that their racial exclusions violate the
Fifteenth Amendment. They contend that the Amend-
ment applies only to elections or primaries held under
state regulation, that their association is not regulated
by the state at all, and that it is not a political party but
a self-governing voluntary club. The District Court
held the Jaybird racial diseriminations invalid and en-
tered judgment accordingly. 90 F. Supp. 595. The
Court of Appeals reversed, holding that there was no
constitutional or congressional bar to the admitted dis-
criminatory exclusion of Negroes because Jaybird’s pri-
maries were not to any extent state controlled. 193 F. 2d
600. We granted certiorari. 344 T. S. 883.

There was evidence that:

The Jaybird Association or Party was organized in 1889.
Its membership was then and always has been limited
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to white people; they are automatically members if their
names appear on the official list of county voters. It has
been run like other political parties with an executive
committee named from the county’s voting precinects.
Expenses of the party are paid by the assessment of can-
didates for office in its primaries. Candidates for county
offices submit their names to the Jaybird Committee in
accordance with the normal practice followed by regular
political parties all over the country. Advertisements
and posters proclaim that these candidates are running
subject to the action of the Jaybird primary. While
there is no legal compulsion on successful Jaybird can-
didates to enter Democratic primaries, they have nearly
always done so and with few exceptions since 1889 have
run and won without opposition in the Democratic pri-
maries and the general elections that followed. Thus the
party has been the dominant political group in the county
since organization, having endorsed every county-wide
official elected since 1889.

It is apparent that Jaybird activities follow a plan pur-
posefully designed to exclude Negroes from voting and
at the same time to escape the Fifteenth Amendment’s
command that the right of citizens to vote shall neither
be denied nor abridged on account of race. These were
the admitted party purposes according to the following
testimony of the Jaybird’s president:

Q. . . . Now Mr. Adams, will you tell me specifi-
cally what is the specific purpose of holding these
elections and carrying on this organization like you
do?

A. Good government.

Q. Now I will ask you to state whether or not it
is the opinion and policy of the Association to carry
on good government they must exclude negro
citizens?
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A. Well, when we started it was and it is still that
way, I think.

Q. And then one of the purposes of your organiza-
tion is for the specific purpose of excluding negroes
from voting, isn’t i1t?

A. Yes.

Q. And that is your policy ?

A. Yes.

Q. I will ask you, that is the reason you hold your
election in May rather than in June or July, isn’t it?

A. Yes.

Q. Because if you held it in July you would have
to abide by the statutes and the law letting them
vote?

A. They do vote in July.

Q. And if you held yours at that time they would
have to vote too, wouldn’t they?

A. Why sure.

Q. And you hold it in May so they won’t have to?

A. Well, they don’t vote in ours but they can
vote on anybody in the July election they want to.

Q. But you are not answering my question. My
question is that you hold yours in May so you won’t
have to let them vote, don’t you?

A. Yes.

Q. And that is your purpose?

A. &vCS.

Q. And your intention?

A. Yes.

Q. And to have a vote of the white population at
a time when the negroes can’t vote, isn’t that right?

A. That’s right.

Q. That is the whole policy of your Association?

A. Yes.

Q. And that is its purpose?

A. Yes.
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The District Court found that the Jaybird Association
was a political organization or party; that the majority
of white voters generally abide by the results of its pri-
maries and support in the Democratic primaries the per-
sons endorsed by the Jaybird primaries; and that the
chief object of the Association has always been to deny
Negroes any voice or part in the election of Fort Bend
County officials.

The facts and findings bring this case squarely within
the reasoning and holding of the Court of Appeals for
the Fourth Circuit in its two recent decisions about ex-
cluding Negroes from Democratic primaries in South
Carolina. Rice v. Elmore, 165 F. 2d 387, and Baskin v.
Brown, 174 F. 2d 391* South Carolina had repealed
every trace of statutory or constitutional control of the
Democratic primaries. It did this in the hope that there-
after the Democratic Party or Democratic “Clubs” of
South Carolina would be free to continue diseriminatory
practices against Negroes as voters. The contention
there was that the Democratic “Clubs” were mere private
groups; the contention here is that the Jaybird Asso-
ciation is a mere private group. The Court of Appeals

1Tt has been suggested that there is a crucial distinction between
this case and the South Carolina primary cases. There, it is said,
the names of Democratic nominees were placed on the state’s gen-
eral election ballots as Democratic nominees. Here Jaybird nominees
are not put on any ballot as Jaybird nominees; they enter their own
names as candidates in the Democratic primary. This distinction
is not one of substance but of form, and a statement of this Court
in Smith v. Allwright, supra, at 661, seems appropriate: “Such a
variation in the result from so slight a change in form, influences us
to consider anew the legal validity of the distinction which has re-
sulted in barring Negroes from participating in the nomination of
candidates of the Democratic Party in Texas.” (Emphasis sup-
plied.) The same may be said about the attempted distinction
between the “two-step” exclusion process in South Carolina and the
“three-step” exclusion process in Texas.
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in invalidating the South Carolina practices answered
these formalistic arguments by holding that no election
machinery could be sustained if its purpose or effect was
to deny Negroes on account of their race an effective
voice in the governmental affairs of their country, state, or
community. In doing so the Court relied on the prin-
ciple announced in Smith v. Allwright, supra, at 664, that
the constitutional right to be free from racial diserimina-
tion in voting “. . . is not to be nullified by a state
through casting its electoral process in a form which
permits a private organization to practice racial diserimi-
nation in the election.”

The South Carolina cases are in accord with the com-
mands of the Fifteenth Amendment and the laws passed
pursuant to it. That Amendment provides as follows:

“The right of citizens of the United States to vote
shall not be denied or abridged by the United States
or by any State on account of race, color, or previous
condition of servitude.”

The Amendment bans racial diserimination in voting by
both state and nation. It thus establishes a national
policy, obviously applicable to the right of Negroes not
to be discriminated against as voters in elections to de-
termine public governmental policies or to select public
officials, national, state, or local. Shortly after its adop-
tion Mr. Chief Justice Waite speaking for this Court
said:
“It follows that the amendment has invested the
citizens of the United States with a new constitu-
tional right which is within the protecting power of
Congress. That right is exemption from discrimi-
nation in the exercise of the elective franchise on
account of race, color, or previous condition of servi-
tude.” United States v. Reese, 92 U. S. 214, 218.
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Other cases have reemphasized the Fifteenth Amend-
ment’s specific grant of this new constitutional right.?
Not content to rest congressional power to protect this
new constitutional right on the necessary and proper
clause of the Constitution, the Fifteenth Amendment’s
framers added § 2, reading:

“The Congress shall have power to enforce this

article by appropriate legislation.”
And Mr. Justice Miller speaking for this Court declared
that the Amendment’s granted right to be free from racial
discrimination . . . should be kept free and pure by
congressional enactment whenever that is necessary.”
Ex parte Yarbrough, 110 U. S. 651, 665. See also United
States v. Reese, supra, at 218. And see Mr. Justice Brad-
ley’s opinion on circuit in United States v. Cruikshank,
1 Woods 308, 314-316. Acting pursuant to the power

granted by the second section of the Fifteenth Amend-
ment, Congress in 1870 provided as follows:

“All citizens of the United States who are otherwise
qualified by law to vote at any election by the people

2“In United States v. Reese, et al., supra, p. 214, we hold that
the fifteenth amendment has invested the citizens of the United
States with a new constitutional right, which is, exemption from dis-
crimination in the exercise of the elective franchise on account of
race, color, or previous condition of servitude. From this it appears
that the right of suffrage is not a necessary attribute of national
citizenship; but that exemption from discrimination in the exercise
of that right on account of race, &e, is. The right to vote in the
States comes from the states; but the right of exemption from the
prohibited diserimination comes from the United States. The first
has not been granted or secured by the Constitution of the United
States; but the last has been.” United States v. Cruikshank, 92
U. S. 542, 5556-556. To the same effect, see Ex parte Yarbrough,
110 U. 8. 651, 664-665; Logan v. United States, 144 U. S. 263, 286.
The Amendment has been “self-executing.” See Guinn v. United

States, 238 U. S. 347, 362-363.
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in any State, Territory, district, county, city, parish,
township, school distriet, municipality, or other ter-
ritorial subdivision, shall be entitled and allowed to
vote at all such elections without distinction of race,
color, or previous condition of servitude; any con-
stitution, law, custom, usage, or regulation of any
State or Territory, or by or under its authority, to
the contrary notwithstanding.” 8 U.S. C. § 31.

The Amendment, the congressional enactment and the
cases make explicit the rule against racial diserimination
in the conduct of elections. Together they show the
meaning of ‘“elections.” Clearly the Amendment in-
cludes any election in which public issues are decided or
public officials selected.® Just as clearly the Amendment
excludes social or business clubs. And the statute shows
the congressional mandate against diserimination whether
the voting on public issues and officials is conducted in
community, state or nation. Size is not a standard.

It is significant that precisely the same qualifications
as those prescribed by the state entitling electors to vote
at county-operated primaries are adopted as the sole
qualifications entitling electors to vote at the county-wide
Jaybird primaries with a single proviso—Negroes are
excluded. Everyone concedes that such a proviso in the
county-operated primaries would be unconstitutional.
The Jaybird Party thus brings into being and holds pre-
cisely the kind of election that the Fifteenth Amendment
seeks to prevent. When it produces the equivalent of
the prohibited election, the damage has been done.

8 “We may mystify any thing. But if we take a plain view of the
words of the Constitution, and give to them a fair and obvious inter-
pretation, we cannot fail in most cases of coming to a clear under-
standing of its meaning. We shall not have far to seek. We shall
find it on the surface, and not in the profound depths of speculation.”
Bz parte Siebold, 100 U. S. 371, 393.
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For a state to permit such a duplication of its election
processes is to permit a flagrant abuse of those processes
to defeat the purposes of the Fifteenth Amendment.
The use of the county-operated primary to ratify the
result of the prohibited election merely compounds the
offense. It violates the Fifteenth Amendment for a
state, by such circumvention, to permit within its borders
the use of any device that produces an equivalent of the
prohibited election. The Amendment expressly pro-
hibits the state from abridging the right of Negroes to
vote, and yet the state here permits a procedure that
produces precisely that result. For the elections because
of the customs and usage in Fort Bend County have be-
come mere formal ratifications of the policies and the
candidates Jaybirds have already selected. The Fifteenth
Amendment forbids not only complete denial of the right
to vote because of race; it forbids abridgment or dilution
of that right.

The only election that has counted in this Texas county
for more than fifty years has been that held by the Jay-
birds from which Negroes were excluded. The Demo-
cratic primary and the general election have become no
more than the perfunctory ratifiers of the choice that has
already been made in Jaybird elections from which Ne-
groes have been excluded. It isimmaterial that the state
does not control that part of this elective process which
it leaves for the Jaybirds to manage. The Jaybird pri-
mary has become an integral part, indeed the only effec-
tive part, of the elective process that determines who shall
rule and govern in the county. The effect of the whole
procedure, Jaybird primary plus Democratic primary plus
general election, is to do precisely that which the Fif-
teenth Amendment forbids—strip Negroes of every ves-
tige of influence in selecting the officials who control the
local county matters that intimately touch the daily lives
of citizens.
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We reverse the Court of Appeals judgment reversing
that of the District Court. We affirm the District
Court’s holding that the combined Jaybird-Democratic-
general election machinery has deprived these petitioners
of their right to vote on account of their race and color.
The case is remanded to the District Court to enter such
orders and decrees as are necessary and proper under the
jurisdiction it has retained under 28 U. S. C. §2202. In
exercising this jurisdiction, the Court is left free to hold
hearings to consider and determine what provisions are
essential to afford Negro citizens of Fort Bend County
full protection from future discriminatory Jaybird-Dem-
ocratic-general election practices which deprive citizens
of voting rights because of their color.

teversed and remanded.
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MR. JusticE MINTON, dissenting.

I am not concerned in the least as to what happens to
the Jaybirds or their unworthy scheme. I am concerned
about what this Court says is state action within the
meaning of the Fifteenth Amendment to the Constitu-
tion. For, after all, this Court has power to redress a
wrong under that Amendment only if the wrong is done
by the State. That has been the holding of this Court
since the earliest cases. Tar CHIEF JUSsTICE for a unan-
imous Court in the recent case of Shelley v. Kraemer,
334 U. S. 1, 13, stated the law as follows:

“Since the decision of this Court in the Ciwil
Rights Cases, 109 U. S. 3 (1883), the principle has
become firmly embedded in our constitutional law
that the action inhibited by the first section of the
Fourteenth Amendment is only such action as may
fairly be said to be that of the States. That Amend-
ment erects no shield against merely private con-
duct, however disecriminatory or wrongful.”

As I understand Mg. Justice BrAck’s opinion, he
would have this Court redress the wrong even if it was
individual action alone. I can understand that praise-
worthy position, but it seems to me it is not in accord
with the Constitution. State action must be shown.

MRgr. Jusrice FRANKFURTER recognizes that it must be
state action but he seems to think it is enough to con-
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stitute state action if a state official participates in the
Jaybird primary. That I cannot follow. For it seems
clear to me that everything done by a person who is an
official is not done officially and as a representative of
the State. However, I find nothing in this record that
shows the state or county officials participating in the
Jaybird primary.

MRg. Justice CLARK seems to recognize that state action
must be shown. He finds state action in assumption,
not in facts. This record will be searched in vain for
one iota of state action sufficient to support an anemic
inference that the Jaybird Association is in any way as-
sociated with or forms a part of or cooperates in any
manner with the Democratic Party of the County or
State, or with the State. It calls itself the Jaybird Demo-
cratic Association because its interest is only in the can-
didates of the Democratic Party in the county, a position
understandable in Texas. It is a gratuitous assumption
on the part of Mr. Justice CLARK that: “Quite evi-
dently the Jaybird Democratic Association operates as
an auxiliary of the local Democratic Party organization,
selecting its nominees and using its machinery for carry-
ing out an admitted design of destroying the weight and
effect of Negro ballots in Fort Bend County.” The fol-
lowing stipulation in the record shows the unsubstan-
tiality of that statement just quoted from Mg. JusTIcE
CLARK’s opinion. I quote the stipulation:

“There is no compulsion upon any person who re-
ceives the indorsement of the Jaybird Democratic
Association of Fort Bend County, Texas, for a par-
ticular office, to run for that office or any other office.
In the event such indorsee of the Association does
desire to run for such office he may do so; but if he
does so run for such office he must himself file his
application with the Executive Chairman or Com-
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mittee of the Democratic Party for the position on
the Democratic Party ballot for the July primary
of such Democratic Party, and must himself pay the
fees as provided by law. Neither the Jaybird Demo-
cratic Association nor its Executive Committee files
an application with the Democratic Party Executive
Committee or Chairman that the Jaybird Demo-
cratic Association nominee be placed on the ballot
for the Democratic Party July primary election.
There is nothing on the ballot of the Democratic
Party primary to indicate that any person appearing
thereon does or does not have the indorsement of
the Jaybird Democratic Association.

“The name of the applicant for a place on the
Democratic Party ballot is not placed on said ballot
unless he complies with the laws of the State of Texas,
even though such applicant were indorsed by the
Jaybird Democratic Association; and every qualified
applicant who makes the required application to the
Democratic Executive Committee and pays the req-
uisite fee is placed on the Democratic Party primary
ballot for the July Democratic primary though not
indorsed by the Jaybird Democratic Association.

“No member of the Negro race, nor any other per-
son qualified under the laws of the State of Texas
to become a candidate, has been refused a place on
the Democratic Party primary ballot for Fort Bend
County, Texas, by the Democratic Party.”

Neither is there any more evidence that the Jaybird
Association avails itself of or conforms in any manner
to any law of the State of Texas.

As to the Jaybird Association’s relation to the State,
[ again quote the stipulation in the record:

“There is no political organization in Fort Bend
County, Texas, by the official name or designation
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‘Jaybird Party.” At all times since 1889. however,
there has been and still is, an organization in Fort
Bend County, Texas, by the name of ‘Jaybird Demo-
cratic Association of Fort Bend County, Texas.’
Said Association, however, has not since 1938, and
it does not: (a) Have a State organization; (b) Fol-
low or attempt to comply with any of the provisions
of Article 3163 of the Revised Statutes of Texas. or
of any other statutes of the State of Texas with ref-
erence to primary elections or general elections;
(¢) Hold any convention or ‘primary election’ on the
legal primary election day, to-wit: The fourth Sat-
urday in July or the fourth Saturday in August,
of any year; (d) Hold any primary convention
in any precinct on the Saturday preceding a le-
gal primary election day; (e) By the chairman
of a county committee, or otherwise. certify to
the County Clerk of Fort Bend County, Texas, or to
the County Judge thereof, or to any official com-
mittee or other representative of the Democratic or
tepublican party, any nominations or indorsements
made by the Association; (f) Have, or cause to be,
printed in a separate column headed by the Associa-
tion name any nominations on any official ballot used,
or for use in, a primary or general election held on a
legal primary election day or general election day;
(nor does the name, Jaybird Democratic Association
of Fort Bend County, Texas, or any part or indica-
tion thereof, appear on any ballot in any election
other than the primaries, or other special voting oc-
asions, held by the Association itself and alone) ;
(g) Make, or cause to be made, a written application
to the County Judge for such printing, signed and
sworn to by 3% of the entire vote cast in Fort Bend
County at the last preceding general election.
“No officer nor Committee of such Association cer-
tifies the result of the Association membership vote,
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nor any nominations of the Association, to the
County Clerk of Fort Bend County, Texas, nor to
the Democratic Party Executive Committee nor to
the Committee or official of any party with a state-
wide organization.

“In the last few years some of the members of the
Negro race have offered to vote in the Democratic
Party primaries and no member of the Negro race
who had qualified under the laws of the State of
Texas to vote has been refused the right to vote.
Some of the members of the Negro race have offered
to vote in a general election in Fort Bend County,
Texas, and no member of the Negro race qualified to
vote has been refused a vote.

“The Jaybird Democratic Association of Fort

Bend County, Texas, is not, and does not have, a
state organization, but limits its May and June As-
sociation primaries to only the county and preecinet
offices, except that the membership of the Associa-
tion does vote its preference for the office of District
Clerk in Fort Bend County.

“The persons seeking the indorsement of the Jay-
bird Democratic Association of Fort Bend County,
Texas, at its May or June Primaries are not required
by the Association to file any expense account and
do not file expense accounts with any State or local
official, Committee or Board.”

These stipulations from the record show the complete
absence of any compliance with the state law or practice
or cooperation by or with the State. Even if it be said
to be a political organization, the Jaybird Association
avails itself of no state law open to political organiza-
tions, such as Art. 3163.
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However, its action is not forbidden by the law of the
State of Texas. Does such failure of the State to act to
prevent individuals from doing what they have the right
as individuals to do amount to state action? I venture
the opinion it does not.

MRr. Justice CLARK’S opinion agrees with District Judge
Kennerley that this Jaybird Democratic Association is
a political party whose activities fall within the Fifteenth
Amendment’s self-executing ban. In the same para-
graph, he admits that not all meetings for political action
come under the constitutional ban. Surely white or col-
ored members of any political faith or economic belief
may hold caucuses. It is only when the State by action
of its legislative bodies or action of some of its officials
in their official capacity cooperates with such political
party or gives it direction in its activities that the Fed-
eral Constitution may come into play. A political or-
ganization not using state machinery or depending upon
state law to authorize what it does could not be within
the ban of the Fifteenth Amendment. As the stipulation
quoted shows, the Jaybird Association did not attempt
to conform or in any way to comply with the statutes
of Texas covering primaries. No action of any legislative
or quasi-legislative body or of any state official or agency
ever acted in any manner to deny the vote to Negroes,
even in the Jaybird Association primaries.

So it seems to me clear there is no state action, and the
Jaybird Democratic Association is in no sense a part of
the Democratic Party. If it is a political organization, it
has made no attempt to use the State or the State to
use 1t to carry on its poll.

Rice v. Elmore, 165 F. 2d 387, cert. denied, is cited
as authority for the position of the petitioners. In that
case, South Carolina had repealed all its laws relating to
the conduct of primaries. The only primary conducted
was by the Democratic Party in accordance with rules
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adopted by the Party. It was stipulated on the trial
of that case that the Democratic Party “conducts nom-
Inating primaries and thereafter prints its ballots for use
in the General Elections with the names of its nominees
thereon which ballots are distributed by party officials and
placed at the General Election precincts in South Caro-
lina for use by any electors who choose to use such ballot
in voting in any such General Election in South Carolina.”
The District Court specifically found in Finding 19,
“There is no General Election ballot in South Carolina.
The only printed ballots available in General Elections in
South Carolina are ballots prepared by the political par-
ties giving only the names of their respective candidates.”
Finding 14 stated: “During the past 25 years the Demo-
cratic Party of South Carolina has been the only political
party in South Carolina which has held state-wide pri-
maries for nomination of candidates for Federal and State
offices iR

Thus it will be seen that the Democratic Party fur-
nished not only the candidate in the general election,
but it also furnished the only ballot one could vote in
that election. So the State in the general election ac-
cepted the ballot of the Democratic Party as its official
ballot and on that ballot no Negro had been permitted to
vote. Clearly, the State adopted the Democratic Party’s
procedure as its action. The State and the Democratic
Party effectively cooperated to carry on this two-step
election procedure.

No such action is taken by the Jaybird Association.
It neither files, certifies, nor supplies anything for the pri-
mary or election. The winner of the poll in the Jaybird
Association contest files in the Democratic primary,
where he may and sometimes has received opposition,
and successful opposition, in precinet contests for County
Commissioner, Justice of the Peace and Constable.
There is no rule of the Jaybird Association that requires
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its successful party in its poll to file in the Democratic
primary or elsewhere. It is all individual, voluntary
action. Neither the State nor the Democratic Party
avails itself of the action of or cooperates in any manner
with the Jaybird Association.

Smith v. Allwright, 321 U. S. 649, is in no manner
controlling. In that case, the State had set up the ma-
chinery for the Democratic Party to conduct its primary.
The State of Texas made the Democratic Party its agent
for the conducting of a Democratic primary. Of course,
the Democratic Party could not run that primary, set
up under the auspices of the State, in a manner to exclude
citizens of Texas therefrom because of their race. That
such is the basis of the Court’s opinion in Smith v. All-
wright, supra, is apparent from the following quotation
taken from that case:

“Primary elections are conducted by the party
under state statutory authority. The county execu-
tive committee selects precinct election officials and
the county, district or state executive committees,
respectively, canvass the returns. These party com-
mittees or the state convention certify the party’s
candidates to the appropriate officers for inclusion on
the official ballot for the general election. No name
which has not been so certified may appear upon the
ballot for the general election as a candidate of a
political party.

“We think that this statutory system for the selec-
tion of party nominees for inclusion on the general
election ballot makes the party which is required to
follow these legislative directions an agency of the
State in so far as it determines the participants in
a primary election. The party takes its character
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as a state agency from the duties imposed upon it by
state statutes; the duties do not become matters of
private law because they are performed by a political
party.” (P. 663.) (Emphasis supplied.)

This case does not hold that no group of Democrats,
white, black, male, female, native-born or foreign, eco-
nomic royalists or workingmen, may not caucus or con-
duct a straw vote. What the Jaybird Association did here
was to conduct as individuals, separate and apart from
the Democratic Party or the State, a straw vote as to
who should receive the Association’s endorsement for
county and precinet offices. It has been successful in
seeing that those who got its endorsement are nominated
and elected. That is true of concerted action by any
group. In numbers there is strength. In organization
there is effectiveness. Often a small minority of stock-
holders control a corporation. Indeed, it is almost an
axiom of corporate management that a small, cohesive
group may control, especially in the larger corporations
where the holdings are diffused.

I do not understand that concerted action of individuals
which is suceessful somehow becomes state action. How-
ever, the candidates endorsed by the Jaybird Association
have several times been defeated in primaries and elec-
tions. Usually but not always since 1938, only the Jay-
bird Association-endorsed candidate has been on the
Democratic official ballot in the County.

In the instant case, the State of Texas has provided
for elections and primaries. This is separate and apart
and wholly unrelated to the Jaybird Association’s activi-
ties. Their activities are confined to one County where
a group of citizens have appointed themselves the censors
of those who would run for public offices. Apparently
so far they have succeeded in convincing the voters of
this County in most instances that their supported can-
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didates should win. This seems to differ very little from
situations common in many other places far north of the
Mason-Dixon line, such as areas where a candidate must
obtain the approval of a religious group. In other locali-
ties, candidates are carefully selected by both parties to
give proper weight to Jew, Protestant and Catholic and
certain posts are considered the sole possession of certain
national groups. The propriety of these practices is
something the courts sensibly have left to the good or bad
judgment of the electorate. It must be recognized that
elections and other public business are influenced by all
sorts of pressures from carefully organized groups. We
have pressure from labor unions, from the National As-
sociation of Manufacturers, from the Silver Shirts, from
the National Association for the Advancement of Colored
People, from the Ku Klux Klan and others. Far from
the activities of these groups being properly labeled as
state action, they are to be considered as attempts to
influence or obtain state action.

The courts do not normally pass upon these pressure
groups, whether their causes are good or bad, highly suc-
cessful or only so-so. It is difficult for me to see how
this Jaybird Association is anything but such a pressure
group. Apparently it is believed in by enough people
in Fort Bend County to obtain a majority of the votes
for its approved candidates. This differs little from the
situation in many parts of the “Bible Belt” where a
church stamp of approval or that of the Anti-Saloon
League must be put on any candidate who does not want
to lose the election.

The State of Texas in its elections and primaries takes
no cognizance of this Jaybird Association. The State
treats its decisions apparently with the same disdain as
it would the approval or condemnation of judicial can-
didates by a bar association after a poll of the association’s
members.
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In this case the majority have found that this pressure
group’s work does constitute state action. The basis of
this conclusion is rather difficult to ascertain. Ap-
parently it derives mainly from a dislike of the goals of
the Jaybird Association. I share that dislike. I fajl to
see how it makes state action. I would affirm.




