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January 16, 1986
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William TR, Thomas

Judge

The Honorable G. Wix Unthank
P.0Lu:Box:1:01.2
Pikeville, Kentucky 41501

RE: United States of America v. Jacob F. Butcher,
et al., CR3-84-63 and CR3-84-64

Dear Judge Unthank:

Today by Federal Express I forwarded to the United
States District Court, Eastern District of Tennessee
(Knoxville), my memorandum and order which ruled on defendant
Barr's motion for a reduction of sentence. A copy of
the memorandum and order is enclosed.

gincerely,
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William K. Thomas
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3 5 January 7, 1986
Wil K. Thomas

Judge

The Honorable G. Wix Unthank
P.O. Box 1012
Pikeville, Kentucky 41501

RE: United States of America v. Jacob F. Butcher,
et al., CR3-84-63

Dear Judge Unthank:

Today by express mail I forwarded to the United
States District Court, Eastern District of Tennessee
(Knoxville), my memorandum and order which ruled on defendant
Butcher's motion for a reduction of sentence. A copy

of the memorandum and order is enclosed.

Sfﬁcerely,
g
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NEAL & HARWELL

8TH FLOOR, THIRD NATIONAL BANK BUILDING

NASHVILLE, TENNESSEE 37219-2084

(615) 244-1713

JAMES F. NEAL
AUBREY B. HARWELL, JR. Apri 1 l ; l 9 8 5
JON D. ROSS

JAMES F. SANDERS

THOMAS H. DUNDON

ROBERT L. SULLIVAN

RONALD G. HARRIS

ALBERT F. MOORE

PHILIP N. ELBERT

JAMES G. THOMAS

WILLIAM T. RAMSEY

MITCHELL ROGOVIN
OF COUNSEL
(NOT ADMITTED IN TENNESSEE)

Honorable G. Wix Unthank
Post Office Box 278
Pikeville, KY 41501

Re: ©United States v. Jacob F. Butcher
Cr. No. 84-28

Dear Judge Unthank:

For additional authority in support of defendant Butcher's
motion for discovery of statements of coconspirators, defendant
Butcher submits the following additional authority:

United States v. Mays, 460 F. Supp .t 573 (BRiDiiloxas
1978);

United States v. Brighton Building and Maintenance Cosi;
A8 SUDODE 12227 BRI T 120 (INVD L AT I T EREIE GG
598 F.2d 1101 (7th Cir. 1979), cert. denied, 444 U.S.
840 (1979); and

United States v. Agnello, 367 F. Supp. 444, 448-49
(R N VR 731

In addition, defendant Butcher points out that this Court has
previously ordered the Government to disclose statements of cocon-
spirators during an Enright hearing in United States v. Edgar Jones,
et aliiCriNO. 183=9%

Thank you for considering this additional authority.

Respectfully,
UU /\ (,U\ 2 j /(;i 1,‘/\/>/"»‘I
/

William T. Ramsey /

Barbara Edelman
Jane Graham
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local news

Cocke County school bonds won’t be split

NEWPORT — The Cocke County Schools system does not have to
share a $1,250,000 bond issue with the city of Newport.

Chancellor Chester Rainwater ruled in favor of the county school
system in a suit filed by Newport officials asking for $164,500.

The city officials claimed the money on the basis that Newport has
a grammar school but no high school, and that the county, which
provides high schools, uses Newport’s grammar school on-a part-time
basis. Newport officials say city taxpayers shouldn’t have to pay for an
elementary school used by county students. The county contended the
bonds were issued as “high school bonds.”

The bonds were issued in 1983 for construction of six classrooms
and a gymnasium at Cosby High' School, operated by the county.

Rainwater called the part-time use of a portion of Newport
Grammer School by county students “incidental,” and concluded the
bonds were used to improve the high school, and not for an elementary
school.

Attorney Roy Campbell representing the city said the ruling will be
appealed.

Greenevillian identified as wreck victim

GREENEVILLE — Charles Coy Heck, 27, Greeneville, has been
identified as a man killed in a traffic accident late Wednesday.

Police were unable to identify Heck until yesterday, since he
carried no identification and the license number of the motorcycle he
was riding could not be found in state records. Officers said
identification was made by Heck’s wife, who awoke yesterday morning
and discovered her husband, who works the night shift, had not come
home,

Officers said Heck’s motorcycle collided with a car driven by Janice
L. Taylor, 27, also of Greeneville, who was not injured. No charges
have been filed.

Stamp, coin fair scheduled

MARYVILLE — More than 30 stamp and coin dealers from six
states are expected to participate in a stamp and coin fair May 3-5 at
the Foothills Shopping Mall.

A special hand-stamp cancellation will be provided at the show by
U.S. Postal Service employees. The Old Smokey Railroad Club and the
Knoxville Model Railroad Society also will participate in the show,
promoting some upcoming train trips and operating model railroads.

Those who cannot attend the fair can order the special canceled
covers through the mail for 75 cents each or three for $2. A self-
addressed stamped envelope should be enclosed. The address for
ordering is Foothills Covers, 27 South Ft. Thomas Ave., Ft. Thomas,
Ky. 41075.

Newscaster is commencement speaker

GREENEVILLE — John Palmer, newscaster for the NBC News’
“Today” program, will give the address at Tt
College at 4 p.m. May 19.

Palmer, a native of Kingsport, received the Merriman Smith
Memorial Fund Award for Excellence in Presidential News Coverage
for his exclusive report of the aborted mission to rescue American
hostages in Iran in 1980.

Problems of gifted to be discussed

CLINTON — Anderson County Association for the Talented and
Gifted will meet at 7 p.m. Monday at Clinton Senior High School.
Clinical psychologist Dr. Janet Wallace, who is with The Development
Center in Knoxville, will speak on problems gifted children have at
school. ?

KUB OK'’s study to read meters through power lines

by BILL MAPLES
News-Sentinel staff writer

A contract to examine the possi-
bility of reading electric, 8as and
water meters through customer
power lines has been approved by
KUB. 3

The research project also will in-
vestigate the possibility of reducing
the utility’s peak power demand by
temporarily switching off Water
heaters and air conditioners.

The project will cost $750,000.
Ed Hoskins, KUB general manager,
told the board Thursday TVA will
pay $250,000, the Tennessee Valley
Public Power Association will pay
$250,000 and KUB will contribute

$250,000 in labor.

Hoskins told commissioners the
utility’s biggest cost is its peak
power demand from TVA. He said if
this peak power demand can be cut
one half of 1 percent the money
spent on the project will be recov-
ered. He said he could not estimate
the long-term savings if the experi-
ment proves successful.

The proposed new method of
reading meters uses impulses, Hos-
kins said. He said it is a means of
sending a message to a meter and
getting it back.

Hoskins said earlier the project
could save KUB and its customers
thousands of dollars, because KUB
spends $1.5 million a year reading

meters.

In other matters, Hoskins said
KUB has won a national safety
award for the fourth consecutive
year from the American Public
Power Association. The latest
award was second place among all
the public power groups in the na-
tion.

The board also was told the
threat of ice-laden trees, the bane
of KUB’s crews in past winters, was
cut drastically in recent winter
months by selective trimming of
trees under supervision of a forest-

T.

The board heard a report from
Tom Simpson, who went to work as

forester for the utility in October
1983. He said fewer homes were
without power from tree limbs
across lines as a result of a new
method of pruning trees near KUB
lines.

Simpson said Holston Hills,
which in the past could be expected
to be without power an average of
10 times in a snowstorm or ice
storm, had one power failure in re-
cent storms because of trees falling
on lines.

He said the same averages ap-
plied to Sequoyah Hills and Mayn-
ardville. By comparison, the Rocky
Hill area, where crews had not fin-
ished trimming, was without power
40 times.

When You
Need Help

TASTE THE DIFFERENCE
TRY OUR BIRTHDAY CAKES

WADE'S BAKER'S

SPEAK EASY FO
$49.93.

It’s easy to save money during our speakerphone sale. For a
limited time AT&T Consumer Sales & Service is offering their
Speakerphone 600 for only $49.95.

It’ll save you time as well as money. You can talk and listen
from 8 to 10 feet away with no receiver to hold, no cord to stretch.
And the whole family can get in on the conversation.

The Speakerphone 600 is easy to install. And because
it’s made to our tough standards it comes with the
dependability you expect from AT&T.

Come get your hands on a hands-free

speakerphone while it’sonly

$49.95. And
speak easy.

Gall s Il Tre mamber 21 hours & dny:

1-800-555-8111

AT&T Consumer Sales & Service

2

NLY

Spe,aiiefphone 600

All AT&T productsare FCC registered, We provide repair service for all telephones sold at all AT&T Phone Centers. © 1985, AT&T Consumer Sales & Service.
Offer expires March 31. While supplies last. 3

Alcoa
Midland Shopping Center
Caulderwood St.

Knoxville
4807-C N. Broadway Square

Downtown West Village
1645 Downtown West Blvd.

Morristown
1709 W. Andrew Johnson Hwy.

Oak Ridge
255 S. Tulane Ave.
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‘Butch’ Butcher
used as funnel,
trustee says

A million and a half dollars
flowed through accounts controlled
by C.H. “Butch” Butcher III to a
Swiss bank in the Grand Cayman
Islands in 1983, according to exhib-
its filed yesterday by his father’s
court-appointed bankruptcy trust-
ee,

Of that amount, $1 million came
from funds transferred from C.H.
Butcher Jr.’s account at Merrill,
Lynch, Pierce, Fenner and Smith in
transactions starting in March 1983,
and continuing through June 1983.
Butcher Jr., former head of the de-
funct City and County Bank chain,
was declared bankrupt in July,
1983. Bankruptcy trustees continue
to try to trace funds that might be-
long to his estate.

Another  $550,000 originated
from accounts of Butcher III in
Knox Federal Savings and Loan
and from C.H. Butcher Sr.’s Union
County Bank and made its way to a
Swiss account between March 1983,
and August 1983, according to the
flow charts.

Butcher III refused to answer
questions about the transactions on
constitutional grounds against self-
incrimination.

Regarding the Merrill, Lynch
account, the chart showed $1.2 mil-
lion from a check written by C.H.
Sr., acting as trustee, and $749,000
from a check on Butcher III's Red
Gate Quarter Horses Inc. went to-
ward a $2 million certificate of de-
posit for Red Gate at Union County
Bank.

Butcher III said he was not
aware a Red Gate account existed
at Merrill, Lynch. He refused to an-
swer questions about any of the
transactions, which, according to
the trustee’s chart, showed $1 mil-
lion, written in four cashier’s checks
from the $2 million CD flowing to a
$1 million CD at First State Bank of

e

Isn’t it a fact, Mr.
Butcher, that Teal
Lid., was formed for
the purpose of
accepting deposits
into the Grand
Cayman Islands?

Neal Melnick

Tennessee

$456,426.02 (4/8/83)
Knox Federal S&L
C.H. Butcher Il

4 cashiers checks
Total of $363,475.41 (3/21/83)
C.H. Butcher Iil

$819,901.43 (4/22/83)

CDat 1

st State Bank

Gainesville, Texas

C.H.

$250,000.00 (6/1/83)
Valley View National Bank
Valley View, Texas
C.H. Butcher Iil

Butcher Il

Friday, March 22, 1985

The money trail

FUNDS TRANSFERRED FROM C.H. BUTCHER JR'S
ACCOUNT AT MERRILL, LYNCH, PIERCE, FENNER AND SMITH

$1,251,000.00 (3/10/83)
C.H. Butcher Sr., trustee

$749,000.00 (3/20/83)
Red Gate Quarter Horses, Inc.

L_T_J '

$2,000,000.00 (3/14/83)
CD at C&C Bank of Union Co.
Red Gate Quarter Horses, Inc.

i

% .

$250,000.00 (6/1/83)
Gainesville National Bank
Gainesville, Texas
C.H: Butcher Il

)

$319,901.43 (6/1/83)
1st National Bank
Sanger, Texas
C.H. Butcher Ill

$1,000,000.00 (4/14/83)
CD at C&C Bank of Union Co.
Red Gate Quarter Horses, Inc.

4 cashiers checks (4/15/83)
Total of $1,000,000.00
Red Gate Quarter Horses, Inc.

$1,000,000.00 (4/28/83)
Debit memo: Red Gate CD
deposited to C.H. Butcher Jr.

L N T

C&C Bank of Union Co.

3 CDs (6/1/83)
Total of $250,000.00
Valley View National Bank
Valley View, Texas
C.H. Butcher Il

$250,000.00 (6/1/83)
CD at Gainesville National
Bank Gainesville, Texas

C.H. Butcher Ili

Total of $300,001

C.H. Butcher

3 CDs (6/1/83)

1st National Bank
Sanger, Texas

$19,901.43 (6/1/83)
1st National Bank
Sanger, Texas

g C.H. Butcher Il

0.00

Gainesville, Texas, and then to two
$500,000 money orders to an ac-
count called Teal Ltd. in the Grand
Caymans.

“Isn’t it a fact, Mr. Butcher, that
Teal Ltd., was formed for the pur-
pose of accepting deposits into the
Grand Cayman Islands?,” asked
Neal Melnick, the bankrupty trust-
ee’s attorney.

Butcher III refused to answer
the question on grounds of self-in-
crimination.

In the other flow chart, four
cashier’s checks from Union Coun-
ty Bank and a check from Knox
Federal, all endorsed by Butcher
III, went into an account at the
Gainesville Bank, and from there
checks went to First National Bank
of Sanger to CDs in Butcher III’s
name, and then to a Grand Cayman
account.

Butcher III also said the only
thing he knew about a Florida cor-
poration, Redwind Inc., was that
“I've just heard the name.” He said
so far as he knows he is not a direc-
tor, although he has been listed with
the Florida Secretary of State as the
secretary of the corporation,

$250,000.00 (7/12/83)
C.H. Butcher ill to

Swiss Bank & Trust Corp. Ltd.

Grand Cayman Island

$250,000.00 (7/11/83)
C&C Bank of Union Co.
C.H. Butcher lIl

-

$1,000,000.00 (4/22/83)
CD at 1st State Bank
Gainesville, Texas
Red Gate Quarter Horses, Inc.

l
|

$300,000.00 (7/11/83)
C.H. Butcher Il to
Swiss Bank & Trust Corp.
Grand.Cayman Island

$500,000.00 (6/28/83)

Ld to pay Teal Ltd

Grand Cayman Island

Grand Cayman lsland

SOURCE: Exhibits from Discovery Deposition of G H. Sutcher i, U.S. Bankruptcy Court

Red Gate Quarter Horses, Inc.

Swiss Bank & Trust Corp. Ltd.

$500,000.00 (6/28/83)
Red Gate Quarter Horses, Inc.
to pay Teal Ltd.

Swiss Bank & Trust Corp. Ltd.
Grand Cayman Island

(=]

=

Martin Gehring/News-Sentinet staft

through which other Butcher finan-
cial transactions have been traced.
He also refused to answer ques-
tions about an accountant’s report
in 1983 of Red Gate’s foreign bank
account in the Grand Caymans.
Butcher III has been questioned
at length about Red Gate, his quar-

ter horse operation in Texas and in
Tennessee in connection with ef-
forts to recover funds for the some
$218 million in claims against his fa-
ther and mother.

Butcher’s attorney said Red
Gate’s corporate records through
July 1984, have been subpoenaed

by a federal grand jury.

Red Gate was set up as a corpo-
ration in 1982. Butcher III, 24, said
he had been dealing in quarter
horses since 1976. He has testified
he does not know where the money
came from to set up Red Gate.

Butcher III also has refused to

answer questions about the flow of
money through another series of
companies, originating with the
Palmary Trust, of which he is the
beneficiary. The flow includes funds
from a bingo operation in Arizona,
and goes through a variety of cor-
porations.




IN THE UNITED STATES DISIRICT COURT
FOR THE EASTERN DISTRICT OF TENNESSEE
NORTHERN DIVISION, AT KNOXVILLE, TENNESSEE

UNITED STATES OF AMERICA,
PLAINTIFF,
VS. s GRIGE 8= BIAS68E 61

JACOB F. BUTCHER, : JUDGMENT.

DEFENDANT. **(EXCERPT - PAGES 43-56 ONLY

TRANSCRIPT OF PROCEEDINGS BEFORE THE HON. WILLIAM K.

THOMAS, SENIOR DISTRICT JUDGE, ON MONDAY, JUNE 3RD, 1985.

APPEARANCES:
ON BEHALF OF THE PLAINTIFF:

DIOIGON Vs HCREIL B IR s 5 19 5(0)
U.S. ATTORNEY

ROBERITEEGESITMPS ONi,  ES O

JIMMY BAXTER, ESQ.

RIS OIS BOXEE7 2

KNOXVALGEE NS0 (5]

ON BEHALF OF THE DEFENDANT BUTCHER:

JAMBESERESSSAND ERISH, SEES @

WILLIAM T. RAMSEY, ESOQ.

NEAL & HARWELL

800 THIRD NATIONAL BANK BUILDING
NASHVILLE, TN 37219




REPRESENTATIVES ADOPTED A RESOLUTION ON MAY 6, 1982,
ACCLAIMING YOUR SUCCESS AS CHAIRMAN OF THE 1982 WORLD 'S
FAIR.

THESE PUBLIC CREDITS YOU HAVE RECEIVED WERE
UNDOUBTEDLY WELL-DESERVED. BUT I CONCLUDE THAT THESE
CREDITS MAY NOT BE EXCHANGED TO DISCHARGE OR TO REDUCE
YOUR PERIOD OF INCARCERATION FOR WILLFULLY MISAPPLYING
AND CAUSING TO BE MISAPPLIED MONIES WELL IN EXCESS OF
$7,000,000 OF UNITED AMERICAN BANK IN KNOXVILLE AND THE
UNITED BANK OF CHATTANOOGA, RE-NAMED THE UNITED AMERICAN
BANK IN HAMILTON COUNTY.

MR. BUTCHER, .YOUR COUNSEL CALLS ATTENTION TO
THE PAROLE GUIDELINES OF THE UNITED STATES PAROLE COMM-
ISSION. FOR PURPOSES OF PAROLE, THE PROBATION DEPARTMENT
STATES THAT YOU WOULD HAVE THE HIGHEST SALIENT FACTOR
SEORES " THATES), SIEN STy SERTES AT O [TANISEEYAEN GO R OFFENDER
CHARACTERISTICS.

SUB=CHAPIERED == THEBTTANDASRELATEDSOBEENSES ==
PLACES YOUR OFFENSE BEHAVIOR IN CATEGORY 6, WHERE THE
VALUE OF THE PROPERTY STOLEN IS MORE THAN $500,000.
PARENTHETICALLY, IT IS EVIDENT THAT THE GUIDELINES NEVER
CONCEIVED OF MULTI-MILLION-DOLLAR THEFTS SUCH AS ARE PRE-
S ENTETNETHIES S CASTE S

APPLYING YOUR SALIENT FACTOR SCORE OF TEN AND

YOUR OFFENSE BEHAVIOR OF CATEGORY 6, THE GUIDELINES




INDICATE 40 TO 52 MONTHS AS THE "CUSTOMARY TOTAL TIME TO
BE SERVED BEFORE RELEASE."

BEARING THESE PAROLE GUIDELINES IN MIND, YOUR
COUNSEL STATES: "IT SHOULD ALSO BE RECOGNIZED THAT THESE
GUIDELINES ARE APPLICABLE EVEN WHERE THE SENTENCE IS IMPOSED
UNDER 18 U.S.C. SECTION 4205(a), THAT IS, AFTER A THIRD
OF THE SENTENCE IS SERVED; AND THE GUIDELINES COULD HAVE
THE EFFECT OF GREATLY ENLARGING THE PERIOD OF INCARCERA-
TION, EVEN BEYOND THE ONE-THIRD PRESCRIBED UNDER 18 U.S.C.
SECTION 4205(a)."

THE COURT MADE IT CLEAR BEFORE YOU PLED
GUILTY THAT A PERIOD OF INCARCERATION WOULD BE IMPOSED
SUBJECT TO SECTICN 4205(a) S ONE-THIRD OF SENTENCE
PAROLE ELIGIBILITY REQUIREMENT. THEREFORE, IT WAS CLEAR
THAT A SENTENCE UNDER THE TERMS OF THE PLEA AGREEMENT MAY
RESULT IN A MINIMUM SENTENCE THAT WOULD EXCEED THé:PAROLE.
COMMISSION S GUIDELINES ~ PROJECTICN OF 40 TO 52 MONTHS.

OF COURSE, EVEN THE PAROLE COMMISSION 'S GUIDE-

LINES ° STATEMENT OF GENERAL POLICY SPECIFIES: WILHESE
TIME RANGES ARE MERELY GUIDELINES. WHERE THE CIRCUM-
STANCES WARRANT, DECISIONS OUTSIDE OF THE GUIDELINES
(EITHER ABOVE OR BELOW) MAY BE RENDERED."

IN ANY EVENT, IT IS CONCLUDED THAT CIRCUMSTANCES
HERE WARRANT A SENTENCE IN WHICH THE PERIOD OF INCARCERA-

TION WILL EXCEED 40 TO 52 MONTHS.




YOUR COUNSEL, MR. BUTCHER, ALSO HAS CALLED
TO THE COURT 'S ATTENTION BANK EMBEZZLEMENT CONVICTION STAT-
ISTICS’FOR THE YEARS ENDING JUNE 30, 1982 AND JUNE 30, 1983.
THIS DATA IS COMPILED BY THE STATISTICAL ANALYSIS AND REPORTS
DIVISION OF THE ADMINISTRATIVE OFFICE OF THE UNITED STATES
COURTS. FOR THE YEAR ENDING JUNE 30, 1982, 66 PERCENT OF
886 PERSONS CONVICTED RECEIVED PROBATION; 17 PERCENT RECEIVED
SPLIT SENTENCES; AND 16 PERCENT WERE INCARCERATED. FOR THE
YEAR ENDING JUNE 30, 1983, 68 PERCENT OF 884 PERSONS
RECEIVED PROBATION; 18 PERCENT RECEIVED SPLIT SENTENCES;
AND 15 PERCENT RECEIVED INCARCERATION.

THE A.O. REPORT DOES NOT INDICATE THE BANK
EMBEZZLER’S BANK POSITION. BUT IT IS THIS COURT 'S EXPER-
IENCE AND KNOWLEDGE THAT THE HIGH PERCENTAGE OF BANK
EMBEZZLERS GIVEN PROBATION ARE BANK TELLERS AND THE
AMOUNTS EMBEZZLED DO NOT COMPARE WITH THE AMOUNTS.EMBEZZL;
ED IN THIS CASE. PRECIOUS FEW BANK PRESIDENTS OR HIGH BANK
EXECUTIVES ARE LIKELY TO BE AMONG THOSE CONVICTED OF BANK
EMBEZZLEMENT. THE COURT, THEREFORE, RESPECTEULLY DECLINES
AGAIN TO GRANT PROBATION.

THE DATA FURTHER INDICATES THAT OF THE 142 WHO
WERE INCARCERATED IN THE YEAR ENDING JUNE 30, 1982, THE
LENGTH OF CONFINEMENT RANGED FROM TWO MONTHS TO 192 MONTHS.
ONE RECEIVED 192 MONTHS; ONE RECEIVED 180 MONTHS; AND ONE

RECEIVED 120 MONTHS.




FOR THE YEAR ENDING JUNE 30, 1983, THE LENGTH CFi
CONFINEMENT OF THE 130 INCARCERATED RANGED FROM ONE MONTH TC
180 MONTHS. ONE RECEIVED 180 MONTHS AND THREE RECEIVED
120 MONTHS. WITHOUT KNOWING THE FACTS OF EACH OF THESE
CASES, NO COMPARISON CAN BE MADE BETWEEN THOSE CASES AND
THE PRESENT CASE. BUT THESE FIGURES DO SHOW THAT EXTEN-
SIVE SENTENCES HAVE BEEN IMPOSED IN SOME BANK EMBEZZLEMENT
CASES.

YOUR COUNSEL DECLARES: "WHILE A MULTI-MILLION-
DOLLAR FRAUD IS INDEED RARE, THE NATURE AND DEGREE OF PUN-
ISHMENT ALREADY INFLICTED ON THIS DEFENDANT AND HIS FAMILY
IS EQUALLY RARE."

BECAUSE A MULTI-MILLION-DOLLAR FRAUD PERPE-
TRATED BY A BANK PRESIDENT ON HIS OWN BANK IS INDEED RARE,
STATISTICS OF OTHER SENTENCES IN OTHER PROSECUTIONS FOR
BANK EMBEZZLEMENT CASES WILL BE LAID ASIDE. AS FdR THE
PUNISHMENT THAT YOUR COUNSEL SAYS HAS ALREADY BEEN INFLICT-
ED ON YOU, THIS SELF-INFLICTED PUNISHMENT CAN HARDLY CANCEL
OUT PUNISHMENT TO BE INFLICTED UNDER LAWS THAT WERE WELL-
KNOWN TO YOU AS A BANK PRESIDENT AND CITIZEN.

THESEACT THAT YOU USED MULTIPLE FRAUDS
TO ILLEGALLY OBTAIN MILLIONS FROM YOUR OWN BANKS WARRANTS
A SENTENCE COMPARABLE TO ONE THAT WOULD BE IMPOSED ON A
PERSON WHO USES VIOLENCE OR THE THREAT OF VIOLENCE TO OB

TAIN A FAR SMALLER AMOUNT OF MONEY FROM ONE OF YOUR OWN




YOUR COUNSEL DESCRIBES YOU AS "A WARM AND
CARING HUMAN BEING WHO HAS DONE WRONG, BUT WHOSE GOODNESS
LIVES ON AND WILL LIVE ON." MR. BUTCHER, UNDOUBTEDLY YOUR
COUNSEL 'S DESCRIPTION IS TRUE. THAT MAKES IT ALL THE MORE
DIFFICULT FOR ONE TO COMPREHEND YOUR EGREGIOUS CRIMINAL
CONDUCT.

YOUR COUNSEL, IN HIS SENTENCING MEMORANDUM,
SUGGESTS THAT THE EVENTS AND TRANSACTIONS DESCRIBED IN THE
INDICTMENTS ARE "AN INTERLUDE OF INSANITY THAT EVEN [YOU]
CANNOT EXPLAIN OR FULLY COMPREHEND." IT IS ENOUGH TO SAY
THAT NO DEFENSE OF INSANITY WAS OFFERED AND NO PSYCHIATRIC
SUPPORT TO SUCH A DEFENSE WAS PROFFERED.

I WON'T TOUCH ON THE LETTERS THAT WERE RECEIVED

BYSSMEREHATSARIBADVERS ERTOEYIOU, & MRS BUMEHERS ERHTNKETHERE

WERESSOME S SEMHATL TERECEIVED BUT I WILL CERTAINL& NOTE
HOREI HES RECORDEIHATES SETIETTERISEHAVES BEENEREGERVED S BY A TVHE,
PROBATION DEPARTMENT, AND I HAVE RECEIVED ONE OTHER, TELL-
ING ME THAT THE JAKE BUTCHER THEY KNOW IS A GOOD PERSON,
HELPFUL TO OTHERS AND A GOOD FAMILY MAN.

NONE OF THESE LETTERS ARE AS MOVING AS THE
THREE LETTERS FROM YOUR DAUGHTERS AND YOUR WIFE, SONYA.
READING SONYA 'S SINCERE AND SUPPORTIVE LETTER, I THOUGHT
OF DOSTOEVSKY 'S "CRIME AND PUNISHMENT" AND THE SUPPORT

SONYA GAVE TO HER LOVER, RASKOLNIKOV, AS ETCHED OUT IN




THE BOOK 'S LAST SCENE.

I HAVE NOT SENTENCED OTHER MEN WITHOUT LEARNIX:
FIRSTHAND THAT A FAMILY SUFFERS INCALCULABLE HURT AND HARN
WHEN I SENTENCE THE MALE HEAD OF THE FAMILY TO PRISON FOR
A LONG TERM. YET, I ALSO HAVE LEARNED THAT IN FIXING THE
LENGTH OF A SENTENCE, ALL THE MORE SO FOR A CRIME OF GREA~
PUBLIC CONSEQUENCE, WHAT A FAMILY SUFFERS, WHILE TO BE COY-
SIDERED, MAY NOT BE A CONTROLLING FACTOR.

MUCH OF THE FOREGOING ANALYSIS, AND OF THE
DEFENDANT BUTCHER 'S STATEMENT AND MEMORANDUM, WAS MADE
BEFORE I CAME TO KNOXVILLE LAST THURSDAY AFTERNOON. SINCE
READING THE GOVERNMENT 'S MEMORANDUM AND CLARIFYING THE
FDIC PURCHASE AND ASSUMPTION AGREEMENT, HERE IN KNOXVILLE,
AS WELL AS READING ADDITIONAL LETTERS, I HAVE MADE SOME
REVISIONS IN MY ANALYSIS.

OVER THE WEEKEND, I HAVE FINALLY MADE THE
DETERMINATION OF THE LENGTH OF THE SENTENCE I WILL
IMPOSE. THESE FURTHER STATEMENTS, PREPARED THIS WEEKEND,
REPRESENT THE THINKING THAT HAS LED ME TO THAT DETERMINA-
TION.

WEIGHING THE RECORD, MR. BUTCHER'S WRITTEN
STATEMENT, THE TWC SENTENCING MEMORANDA, AND INDEED WHAT
I HAVE HEARD THIS MORNING, I AM STILL PERSUADED BY TWO
OVERRIDING REASONS.

FIRST, THE HIGHEST SEVERITY OF YOUR BANK




EMBEZZLEMENT IN STEALING MONIES FROM YOUR OWN BANKS REQUIRES
A 20-YEAR SENTENCE TO DETER OTHER GUARDIANS OF BANK FUNDS
FROM COMMITTING SIMILAR EMBEZZLEMENTS OF THEIR OWN BANK
FUNDS. ANY SENTENCE OTHER THAN THE MAXIMUM PERMISSIBLE UNDER
T?%LEA AGREEMENT, AND, IN MY VIEW, COMBINED INCARCERATION AND

COMMUNITY SERVICE PROBATION, WOULD DIMINISH THE DETERRENT
FORCE AND CLARION MESSAGE YOUR SENTENCE MUST PROVIDE.

SECOND, DURING MY PLEASANT BUT DEADLY SERIOUS
SOJOURN IN EAST TENNESSEE, PARTICULARLY THROUGH THE IN-DEPTH
QUESTIONING OF 142 POTENTIAL JURCRS, I LEARNED THAT PUBLIC
CONFIDENCE IN YOUR BANKING SYSTEM AND IN YOUR FINANCIAL
INSTITUTIONS IN THIS AREA HAS BEEN BADLY SHAKEN BY THE REV-
ELATiONS, MR. BUTCHER, OF YOUR MULTI-MILLION-DOLLAR FRAUDS
ON YOUR OWN BANKS.

BELIEF THAT JUSTICE HAS BEEN DONE IN THIS.
CASE IS ESSENTIAL TO RESTORING PUBLIC CONFIDENCB,“iN EAST
TENNESSEE, IN ITS BANKING SYSTEM AND IN ITS FINANCIAL N ST
TUTIONS. IN MY JUDGMENT, THAT RESTORATION OF PUBLIC CON-

FIDENCE MAY ONLY BE OBTAINED BY IMPOSING THE MAXIMUM PERIOD

OF INCARCERATION PERMISSIBLE UNDER YOUR PLEA AGREEMENT WITH
THE GOVERNMENT.
UNDER YOUR PLEA AGREEMENT, YOURGUILTY PLEAS
I[N THE TWO KNOXVILLE INDICTMENTS ARE INTERLOCKED WITH
YOUR GUILTY PLEAS IN THE WESTERN DISTRICT OF TENNESSEE AND

IN THE EASTERN DISTRICT OF KENTUCKY. THE SENTENCE IMPOSED




ON YOUR KNOXVILLE PLEAS OF GUILTY AFFECTS THE SENTENCES
WHICH MAY BE IMPOSED IN THE OTHER DISTRICTS.
HENCE, THE MAXIMUM SENTENCE I IMPOSE TODAY
MAY ALSO HELP TO RESTORE PUBLIC CONFIDENCE IN THE BANKING
SYSTEM AND IN FINANCIAL INSTITUTIONS IN THE WESTERN DISTRICT
OF TENNESSEE AND IN THE EASTERN DISTRICT OF KENTUCKY.
DESPITE THE DETERMINATION OF LENGTH OF SENTENC=z

I MADE OVER THE WEEKEND, I HAVE KEPT MY MIND RECEPTIVE THIS

MORNING FOR ANY NEW FACT, ANY NEW ARGUMENT OR ANY NEW CONSID-

|
ERATION THAT MIGHT ALTER MY DECISION TO IMPOSE THE MAXIMUM i
SENTENCE. I HAVE NOW CONCLUDED THAT-- INCLUDING THE ARGU-

MENTS THAT I HEARD THIS MORNING AND YOUR OWN VERY DIRECT

|
l
|
1

STATEMENT, THAT THERE IS NOTHING THAT LAYS ASIDE OR UNDER-
MINES THOSE OVERRIDING CONSIDERATIONS THAT HAVE IMPELLED
MY DECISION TO IMPOSE A 20-YEAR SENTENCE.

I DO WANT TO JUST SAY ONE THING, THOUGﬁ, IN
RESPONSE TO SOMETHING THAT MR. SANDERS HAD SAID ABOUT THE
POSSIBILITY THAT THE PAROLE COMMISSION MIGHT SOMEHOW KEEP
YCU IN PRISON FOR 10 TO 15 YEARS. MR. SANDERS, GOOD LAW-
YER THAT HE TS,,* WILLSETLE AT MOTLONSTOFREDUCESSENTENCGE:
I ‘VE FOLLOWED THE PRACTICE OVER THE YEARS GCF NOT RULING
ON THOSE MOTIONS TO REDUCE SENTENCE, BUT HOLDING, SO THAT
I RETAIN SOME JURISDICTION.

EVEN THOUGH, AND I LOOKED FOR A MOMENT AGGC

AT THE' EACGT THAT NEXT YEAR THAT OLDESECTION [SESURER=




SEDED BY A NEW SECTION, I THINK THAT UNDER THESE-- THAT 'S
THE PRESENT SECTION-- SINCE I AM SENTENCING YOU UNDER THAT
PRESENT SECTION, I STILL HAVE THE RIGHT TO RETAIN THAT JURISH
DICTION UNDER THAT MOTION TO REDUCE SENTENCE.
TNDBEEDGODRWIELTIEN G &Sl ESoTe AM STl AT IV i
THE PAROLE COMMISSION SHOULD SOMEHOW PILE ON THE YEARS
BEYOND THAT PERIOD OF ELIGIBILITY AND WHATEVER THEY DEEM
TO BE AN APPROPRIATE PERIOD-- I CERTAINLY DON ‘T ATTEMPT
TO SECOND-GUESS THEM, BUT AT THE SAME TIME, I RESERVE THE
RIGHT TO MODIFY THE SENTENCE SC THAT YOUR SENTENCE WOULD
NEVER REACH THE LENGTH THAT MR. SANDERS HAS SUGGESTED HERE.
THEREFORE, AT THIS TIME, I AM PREPARED TO PRO-
CEED.WITH THE IMPOSITION OF THE SENTENCE, UNLESS INDEED,

BEFORE I DO THAT THERE IS ANYTHING THAT ANYONE WANTS TO

TO PUT ON THE RECORD ON THE PART OF EITHER THE DEFENDANT OR

ON THE PART OF THE GOVERNMENT.

MR. SANDERS: NOTHING FROM THE DEFENDANT,
YOUR HONOR.

MR. SIMPSON: NOTHING FRCM THE GOVERNMENT,
YOUR HONOR.

(LHESCQURTE: S MRESSSANDERSH AND TRV O U,
MR. BUTCHER, WILL PLEASE STEP FORWARD. MR. BUTCHER, ON
EACH OF COUNTS 1, 7, 22 AND 31 OF CR. 3-84-63, YOU ARE
SEPARATELY SENTENCED TO 5 YEARS IN THE CUSTCDY OF THE

ATTORNEY GENERAL OR HIS AUTHORIZED REPRESENTATIVE. THE




FIVE-YEAR SENTENCE IMPOSED ON EACH OF THOSE FOUR COUNTS
SHALL RUN CONSECUTIVELY WITH EACH OTHER FIVE-YEAR SENTENCE,
FOREASTOTATESENTENCESOER2/0F YEARS ENGR: 3-84-163.
ENEADDIREONVEONEEACHEOE N COUNTS #it, A iya AN D 00 @ =)

CR. 3-84-64, YOU ARE SEPARATELY SENTENCED TO FIVE YEARS IN
THE CUSTODY OF THE ATTORNEY GENERAL OF THE UNITED STATES OR
HIS AUTHORIZED REPRESENTATIVE. THE FIVE-YEAR SENTENCE ON
EACH OF THOSE FOUR COUNTS IS TO RUN CONSECUTIVELY AS TO
EACH OTHER FIVE-YEAR SENTENCE, FOR A TOTAL SENTENCE OF
20 YEARS IN THE SECOND INDICTMENT, CR. 3-84-64; BUT EACH
OF THESE FIVE-YEAR SENTENCES SHALL RUN CONCURRENTLY WITH
DHESS FNIENCES S TEFMEE SIBHONSTHESEQURBCOUNTS SN NCRES 33/~ 62

‘ ALL OF THE FCREGOING SENTENCES ARE MADE SUBJECT

TOFTHE" PAROLE REQUIREMENT OE 118 ‘UL'SC T 'SECTICN 4205 ( ) o

JUST SO THERE S NO QUESTION ABOUT THAT, LET ME READ THAT

SECTICN TO YOU AGAIN.
IN PERTINENT PART, IT PROVIDES: "WHENEVER CON-
FINED AND SERVING A DEFINITE TERM OR TERMS OF MORE THAN
ONE YEAR, A PRISONER SHALL BE ELIGIBLE FOR RELEASE ON
PAROLE AFTER SERVING ONE-THIRD OF SUCH TERM OR TERMS."
ASERORMTHESENS TN ONESENSWHINGH Y@ WL
SERVE THE SENTENCE, THIS IS DETERMINED BY THE BUREAU OF
PRISONS. I MAKE NO RECOMMENDATION.
THERE NEEDS TO BE FIXED A DATE FOR SELE-

SURRENDER THAT WAS PART OF THE PLEA AGREEMENT, AND I AM




PREPARED" TO FIX A "MINIMUM PERIOD OE TIME BEEORE SELE-
SURRENDER OCCURS. I AM QUITE WILLING TO HEAR FROM COUNSEL
FOR THE DEFENDANT AND PERHAPS YOU ‘RE PREPARED TO MAKE THAT
STATEMENT.
IF YOU WANT TO TALK IT OVER WITH MR. BUTCHER,
YOU MAY DO SO, SIR, SITTING DOWN IF YOU'D LIKE.
MR. SANDERS: YOUR HONOR, I M PREPARED TQ
MAKE A STATEMENT.
THE COURT: ALL RIGHT.
MR. SANDERS: INDEED, I HAVE DISCUSSED
THE MATTER SOME TIME AGO WITH THE UNITED STATES ATTORNEY 'S
OFFICE. AS THE COURT WELL KNOWS, MR. BUTCHER MUST FACE
THREE OTHER SENTENCINGS. TWO OF THOSE HAVE NOT BEEN
SCHERDULEEDSYEIT
THERE IS A SENTENCING SCHEDULED FOR JUNE 24TH
ENSTHESBASTERNEDIESIRRITCTHOE KENTUCKY S I H BRE ST SEVA CEANGE Of
BLRARS T TN STHERTAXSCASBE O I HIESH DIESINRIECGREEORE JUN BT HES D0 =
I WOULD ASSUME THAT SENTENCING WILL PROCEED FAIRLY GQUICKLY
THEREAFTER IN BOTH THAT CASE AND IN THE MEMPHIS CASE.
BEEAUSHEORETHAT S BECAUS E - OERTHESNERHDENERTIRYA L6
WIND UP WHAT MATTERS HE CAN WIND UP AND IN ORDER TO
ASSIST HIS FAMILY IN GETTING READY FOR THIS NEXT AWFEUL
PERIOD, I:{ASK THE COURT TO GIVE HIM AT LEAST 60 DAYS TN
ORDER TO WIND UP HIS AFFAIRS. I BELIEVE THAT THE GOVERNMEXT

HAS NO OBJECTION TO THAT PERIOD OR WITHIN FIVE OR SIX DAYS




OF THAT, PURSUANT TO OUR INITIAL DISCUSSIONS.
IF THE COURT COULD SEE FIT TO GIVE HIM SOME MORE

TIME, OBVIOUSLY, THAT WOULD HELP A GREAT DEAL. HE IS GOING
TO BE SUBJECT TO A NUMBER OF SUBPOENAS, BOTH FOR TRIAL TESTI-
MONY AND DEPOSITION TESTIMONY. HE’'S GOT AN AWFUL LOT THAT
HE MUST DO BEFORE HE GOES TO PRISON. IT MIGHT BE A TREMEN-
DOUS SERVICE TO SOME OF THE LITIGANTS AND SOME OF THE COUNSEL
IN THESE CASES TO GIVE HIM SUFFICIENT TIME SO THAT THESE
THINGS CAN BE DONE BEFORE HE HAS TO GO AWAY. IT WOULD BE
VERY EXPEDITIOUS, IT WOULD BE MONEY-SAVING FOR THE GOVERN-
MENT, IT WOULD BE MONEY-SAVING FOR THE LITIGANTS.

THE COURT: I HAVE NO WAY OF KNOWING
WHAT.SPAN OF TIME YOU ‘RE TALKING ABOUT. OF COURSE,THE
ACTUAL DATE DOES NOT DIRECTLY CONCERN ME. MR. BUTCHER WILL
NOT HAVE TO RE-APPEAR BEFORE ME. JUST THAT BY A CERTAIN DATE
HE MUST REPORT TO-- M |

MR.SANDERS: YES, SIR, YOUR HONOR.

THE \COURT : = THE INSTIIULION: OR! INDEED
TO THE MARSHAL 'S OFFICE. DOES THE MARSHAL HAVE ANY
COMMENT, MR. MONTGOMERY?

MARSHAL: NO,. SIR. WE'LL BE READY
WHENEVER.

THE COURT: WHICHEVER OPTION IS TAKEN.

MR. SANDERS: YOUR HONOR, I D LIKE TO

SUGGEST AT LEAST THE 60 DAYS, AND THAT'S, I THINK, WITHIN




MY AGREEMENT WITH THE GOVERNMENT. BUT I WOULD LIKE TO ASK
EOR AT PERIOD OB AT LEASTS 908 DAY SHORFEBOR OI0NDAVY/SH S BECAUSE
THAT WOULD HAVE EVERYBCDY ON NCTICE, GIVE THEM ENOUGH TIME
TORS CHEDUNESIHEN GSES OFRHAN ==

THESECOURT M A RIGH T S W E T R TeX U
DATE THE FIRST DAY AFTER LABOR DAY, WHATEVER DATE THAT IS,
FOR THE TIME THAT HE MUST SURRENDER HIMSELF. THAT CERTAINLY
QUGHIELOSGIVESRETMESEORSEASLSEDHESESDEROSIEREON S, Ssle 2SSl MBS U
ARE NOW GOING TO BE TAKEN THAT YOU ‘RE TALKING ABOUT.

MRECESSANDERSkEYIES GEVI@ BREHON @RS

THE COURT: AS WELL AS OTHER THINGS. ANZ
I- QUITE AGREE THAT IT’'S SENSELESS TO HAVE HIM BROUGHT BACK
FROM AN INSTITUTION EACH TIME.

NS TERNSIOESMLHESBONDIEEHERESSESH OB CCURSIES A

BOND ON MR. BUTCHER, AND THAT SHOULLC BE CONTINUED WITHOUT
MODIFICATION DURING THIS PERIOD. \

MR. SANDERS: THAT 'S CORRECT.

MHE COURT: THAT *SEUNDERSTOOD),  "ESNEM R

MR SSANDERSE S iE Sie IT °S UNDERSTOQOD.

HHECOURMNE BUTSEESSERH 2NV BSOS IN SEREE IR
RE-ORDER THAT NOW, AND I DO, THAT IT BE CONTINUED UNTIL
INDEED HE HAS SURRENDERED HIMSELF.

DOES THE GOVERNMENT HAVE ANY COMMENT TO MAKE

ABOUT THIS POINT?

MRS RGN O SO URISHON OR




THE COURT: MR. SAULPAW?

CEERK: " YES, & YOUR" HONOR?

EHERCOURT HERE IS MY STATEMENT THIS
MORNING, AND I DIRECT YOU, PLEASE, TO HAVE IT FILED. THEN
IF ANYONE WANTS A CCPY OF IT, MAKE DUPLICATE COPIES SO
THEY ‘RE AVAILABLE FOR THOSE WHO WOULD LIKE TO HAVE EOPIRESE

COBRK A LTEER TGHT, S SRS

IFHESCO R I °VE ADDED ON IN MY OWN
HANDWRITING SOME PCINTS THIS MORNING, BUT JUST DO IT AS IT
IS, WITH ALL ITS WARTS.

CEERK S E S YV OUREHONORS

‘LHESCOURT s SO KAV SV OIS MAVESBE S EATED),
OR PERHAPS WE'LL ALL BE STANDING IN A MOMENT. IS THERE ANY-
THING ELSE TO PUT ON THE RECORD BEFORE WE ADJOURN COURT?

MR. SIMPSON: NO, YOUR HONOR.

MR. SANDERS': N YCUR HONOR.

THE COURT: AT THIS TIME, MS. MCREYNOLDS--

WOULD YOU-- OR, MS. TWOHIG, WHOEVER IS GOING TO DO IT, OR
MR. MONTGOMERY. PLEASE STAND EVERYONE AND WE ‘LL ADJOURN
COURT. HOEDLE BINEAS EGEHOL DL REEAS BH S R M PR COURAN TS
ADJOURNED, IF YOU DON'T MIND, JUST A MINUTE.
(HEARING CONCLUDED AT 10:47 A.M.)
CERTIFICATION
I+ CERTTEY THAT THE EOREGOING IS A CORRECE TRANSGCRIPT

FHOMWTHF RECORD OF PROCEEDINGS IN THE ABOVE-ENTITLED MATTER.
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NEAL & HARWELL

8TH FLOOR, THIRD NATIONAL BANK BUILDING

NASHVILLE, TENNESSEE 37219-2084

(615) 244-1713

JAMES F. NEAL

AUBREY B. HARWELL, JR January 15 ; 1985 MITCHELL ROGOVIN

JON D. ROSS OF COUNSEL
JAMES F. SANDERS (NOT ADMITTED IN TENNESSEE)
THOMAS H. DUNDON

ROBERT L. SULLIVAN

RONALD G. HARRIS

ALBERT F. MOORE

PHILIP N. ELBERT

JAMES G. THOMAS

WILLIAM T. RAMSEY

Honorable William K. Thomas
201 Superior Avenue
338 United States Courthouse
Cleveland, OH 44114

Honorable Odell Horton
969 Madison Avenue
Memphis, TN 38104

Honorable G. Wix Unthank
Post Office Box 278
Pikeville, KY 41501

United States v. Butcher, et al.
Nos. 3-84-63 and 3-83-64

United States v. Butcher, et al.
No. 84-20252H

United States v. Butcher, et al.
No. 84-28

Dear Judges:

We are in receipt of the Orders scheduling a joint hearing
(and setting an agenda therefor) in all of the cases pending
against our client, Jake Butcher, and we are writing to request
that another item be placed on that agenda.

As you will recall, we filed motions in both the London and
Memphis cases seeking a transfer of those cases to Knoxville for
the purpose of consolidating them for trial with Criminal No.
3-83-64 in the Eastern District of Tennessee. Contemporaneous
with the second of these motions, we sent a letter to the clerks
in London and Memphis in which we suggested that a joint hearing
on the transfer motions might be appropriate. In the meantime,




Honorable William K. Thomas
Honorable Odell Horton
Honorable G. Wix Unthank
Page 2

January 15, 1985

we received the Orders noticing the February lst hearing.

Given the pendency of the transfer motions and the issues
addressed therein, as well as sufficient time for all concern-—
ed to prepare, it would appear that the February lst hearing
presents an excellent opportunity for discussion and argument
on the transfer motions and consolidation. Accordingly, we
respectfully request that these motions be placed on the agenda
for the February lst hearing.

Respectfully submitted:
B VAl A

- i

/ ¥V L s K 1 (it ¢
- ‘ ’l

/James F. Neal

\

ames F. Sanders

Mr. John Gill
Mr. Dan Clancy
Ms. Barbara Edelman
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Senior Judge

m K. Thomas

Hnited States Bistrict Court
Northern Blistrict of Ohio

@leveland, Ohio 44114

January 2, 1985

The Honorable Odell Horton
957 Federal Building
Memphis, Tennessee 38103

The Honorable G. Wix Unthank
PL 0L 'BoX: 278
Pikeville, Kentucky 41501

Dear Judges:

Chief Judge Lively has approved our proposed joint
status hearing. After consultation with Dewey Heising,
Chief, Financial Management Division, Administrative
Office of the Courts, Administrator James Higgins indicates
that your travel voucher to and from Knoxville, Tennessee
will be approved by Mr. Heising's office. Mr. Heising
requests that a statement to the following effect be
attached to your travel voucher: The purpose of this
trip is to participate in a joint status conference in
United States of American v. Jacob F. Butcher, aka Jake

F. Butcher; Jesse A. Barr; and Jack H. Patrick, No. CR
3-84-63, E.D.Tenn.; United States of American v. Jacob
F. Butcher, aka Jake F. Butcher; and Jesse A. Barr, No.

CR3-84-64, E.D.Tenn.; United States of American v. Jacob
F. Butcher and Jesse A. Barr, No. CR84-20252H, W.D.Tenn.;
United States of American v. Jacob F. Butcher and Jesse
A. Barr, Indictment No. 84-28-1, E.D.Ky. Sixth Circuit
Chief Judge Pierce Lively has approved this travel.

Enclosed is a copy of the February 1, 1985 joint
status hearing notice which I am directing Clerk of Court
Karl D. Saulpaw, Jr. to issue on Wednesday, January 9, 1985.
Likewise, I am asking him to notify respective counsel
by telephone of the issuance of the notice.

Also enclosed is a copy of the agenda of the Knoxville
hearing of Monday, December 17, 1985.

/Slncerely,

M T

t& "‘/\—&L’{\r‘ ‘]K ([(1 /}@\)\
William K. Thomas

WKT/vr

Enclosures

cc: The Honorable Pierce Lively w/o enc.




UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
LONDON
INDICTMENT NO. 84-28-1

UNITED STATES OF AMERICA PLAINTIFF
VSt MEMO TO JUDGE UNTHANK

JACOB F. BUTCHER DEFENDANT
JESSE A. BARR

The indictment charges the defendants with violations
OIS IS@ F isectilonsuB il 2 (16568 an deili005

Section 371 provides for penalties 1if two or more
persons conspire to commit an offense against, or to defraud the
United States, or any agency thereof.

Section 2 provides that whoever aids, counsels
commands, induces or procures the commission of an offense against
the United States, is punishable as a principal.

Section 656 provides for punishment for any officer,
agent, director, or employee of any national bank or insured bank,
who willfully misapplies any of the moneys, funds or credits
of such bank or any of the moneys, funds or credits intrusted
to the custody or care of such bank,

Section 1005 provides, among other things, that
whoever makes any false entry in any book, report, or statement
of a national or insured bank with intent to injure or defraud
such bank, or to deceive any officer of such bank, or the Comptroller
of Currency or the FDIC, or any agent or examiner appoinf@d&
to examine the affairs of such bank shall be subject to punishment.

This action has pending several pre-trial motions of




defendants assigned for hearing at 9:00 A.M. on February 1, 1985
at Knoxville per attached copy of order of assignment. As follows

are the motions with comments:

1. MOTION FOR CONTINUANCE OF TRIAL DATE
FROM FEBRUARY 20, 1985.

Defendant Butcher submits affidavit of his attorney
and a signed waiver of rights under the Speedy Trial Act. He
points out that the Memphis case is set for trial January 25,
1985 and the Knoville cases on May 6, 1985. If this schedule
is retained there would probably be a conflict between Memphis
and London cases. Also there is the serious problem of adequate
time in between trials for preparation for the succeeding trials.
This motion should be granted and trial reassigned with due con-
sideration for trial dates of other cases and through the
cgfdinated efforts of the three presiding judges.

It is noted that the Defendant Barr has not submitted
a signed waiver of the Speedy Trial Act.

2. MOTION TO TRANSFER THESE PROCEEDINGS TO EASTERN

DISTRICT OF TENNESSEE FOR TRIAL WITH THE PRO-
CEEDINGS FROM THE EASTERN AND WESTERN DISTRICTS
OF TENNESSEE

This motion is made pursuant to Crim. R. 21(b) which
provides:

"For the convenience of parties and witnesses,
and in the interest of justice, the court upon motion
of the defendant may transfer the proceedings as to
him or any one or more of the counts thereof to
another district."

In a lengthy memorandum in support of this motion,
the defendant contends that the successive trials in three separate

federal districts, under the facts of the respective charges,

would violate his constitutional rights under Article III, Sec. 2,




the Fifth and Sixth Amendments to the U. S. Constitution.
MOT

The defendant didAspecify in what respect the Fifth
Amendment would be violated but it would appear that he was
referring to the clause which prohibits double jeopardy as he
subsequently argues that to be tried three times would constitute
double jeopardy on many of the charges particularly referring
to various overt acts noted in the indictments.

He, also in his memorandum, erroneously quoted language
from the Sixth Amendment as being from Article III, Section 2.
The language that he is probably referring to in Article III
is probably the last literary paragraph of Section 2, to-wit:

"The trial of all crimes, except in cases of
impeachment, shall be by jury; and such trial shall be
held in the State where the said crimes shall have
been committed;.." WRERXARKXERRMXEKKERXWXKRXRXARZXKIKS

He quotes as the pertinent provisions of the Sixth
Amendment as follows:

"In all criminal prosecutions, the accused shall
enjoy the right to a speedy and public trial, by an
impartial jury of the state and district where the crime
shall have been committed, vwhich district shall have
been previously ascertained by law , 2

It appears to be defendants' argument that since
many of the overt acts charged in this indictment in reference
to preparation and execution of documents involved in the various
transations concerning the Kentucky banks took place in Knoxville,
and the money disbursed by the Kentucky banks passed through the

hands of certain legal entities controlled by defendant passed

into and through Knoxville Banks, th&jthe'offénsesAalledgedly took
A

place in Eastern District of Tennessee. This argument ignores
the receipt of the documents in question by the Kentucky banks,

-3-




in different districts constitute harassment of the defendant

and gives the government an unfair and tactical advantage; and

that under Crim  URIEZ1(b)SEhe counrt  iniits discretion)should apply

the Platt factors, Platt V Minnesota Mining & Mfg. Co. 376 U. S.
240 (1964) and direct the transfer of this case to Eastern District
of Tennessee. The Platt factors are:

Location of defendant.

Location of possible witnesses.

Location of events likely to be in issue.

Location of documents and records likely to be

involved.

Disruption of defendant's business unless the

case is transferred.

Expense to the parties.

Location of counsel.

Relative accessibility of place of trial.

Docket condition of each district.

Any other special elements which might affect

the transfer.

It is defendant's contention that these factors are
either neutral or weight heavily in favor of defendant's request
for transfer of this action to Eastern District of Tennessee.

In the Platt case, supra, the Court further noted that
the criminal defendants do not have ''a constitutional right to a
trial in their home district" and that '"the main office or home of
the respondent has no independent significance in determining
whether transfer to that district would be 'in the interest of
justice,' although it may be considered with reference to such
factors as the convenience of records, officers, personnel and
counsel."

In regard the defendant's claim that all these indict-
ments involve the same transactions or parts of the same tran-

saction, it is noted that each indictment involves charges of

e




fraudulent acquiring funds from or misapplication of funds of
separate banks located in the respective districts.

Whether or not the motion to transfer should be granted
appears to be a matter of discretion on the part of the Court.
Whether Judge Thomas is willing to accept such transfer maybe
determinative of the granting or denial of the motion.

3. MOTION FOR EXTENSION OF TIME WITHIN WHICH
TO FILE ADDITIONAL PRE-TRIAL MOTIONS.

The present deadline was December 10, 1984. This
motion should be granted. It is noted that each continuance of

the trial will bring on another motion for extension of time

within which to file pre-trial motions.

4. MOTION FOR CRIM. R. 12(d)(2) NOTICE OF GOVERNMENT'S
TO USE EVIDENCE SEIZED IN NOVEMBER 18, 1983 SEARCH

It would appear under the provisions of this rule this
motion is required to be sustained.
0 4
5. MOT/TO STRIKE "ALIAS a/k/a JAKE F. BUTCHER"
FROM THE INDICTMENT

It is discretionary with the Court as to whether this
motion should be granted. Whether or not it is granted in all pro-
bability reference will be made to the defendant during the trial
as Jake F. Butcher rather than Jacob F. Butcher.

6. MOTION FOR A BILL OF PARTICULARS-Crim. R. 7(f)

This motion is very extensive as to the particulars
the defendant is asking the government to disclose. After receipt
of the government's response in which the government may or may not
concede that certain particulars may be proper in part, if not to

all the specific requests for particuliars. This motion cannot be

Sgie




properly considered without such a response. Upon receipt of a
response it will probably be necessary to hold a hearing in
view of the fact that there are mayﬁspecific items involved,
should the government not make major and numerous concessions,
which are not expected. Because this motion is peculiar to this
particular indictment and any hearing w### probably will be
lenghty, it would not be appropriate to hold such hearing jointly
with the other two judges presiding over the Tennessee cases.

7. MOTION FOR DISCLOSURE- CRIM. R. 16

This motion is subject to the same comments in item
6, above. Unless the government makes many concessions as to the
information it will disclose to the defendant, it will probably
require a lengthy and extensive hearing, maybe evidentiary as to
some aspects, to resolve the issues of entitlement to the information
requested. Again, because this motion is peculiar to this indictment
it probably would not be appropriate for joint hearing thereon
with the two judges presiding over the Tennessee cases, unless
they should elect to do so.

S MOTION T TOMDISMESSHEOUNITS Il Qe S 28 an d sl
OF THE INDICTMENT -CRIM. R. 12(b).

This motion will be considered op/ the basis of each
separate count. As of this date (Jan. 29, 1985) the Government
has not responded to the defendants' various motions.

COUNT 1
In considering count 1, the defendants contend that

the prosecution of this conspiracy count and also the conspiracy

0 d
cunt in the Memphis indictment would violate the Double Jeopagy
N

Clause of the Fifth amendment as the conspiracy charged in each

ke




indictment is only one and same conspiracy. Upon a claimé of
double jeopardy, ''the burden shifted to the government to show by
a preponderance of the evidence, that the conspiracies alleged in
the two indictment were in fact separate'. U. S. v. Jabara,
644 F2d 574, 576 (6CA 1981).

To digress momemtarily, Abney v U. S., 431 U. S. 651,
(1977) held that denial of a motion to dismiss an indictment on
double jeopardy plea is immediately appeabable. (Jeopary attaches
upon swearing of the jury). 1In Jabara, supra the Court futher

noted:
L4 gA,::rz’\/( (o
""As a eibsegyebeem (of immediate appeal) in order to
make an appropriate recofd to test a double jeopardy claim,
there must be a pretrial proceeding with rulesS about going
forward with proof, the burden of persuasion, and the weight
of thetevildence i id&p). 576

The defendants argue that the facts alleged in count 1

1
in both the Memphis and London indictments would constitute orn one

agreement and therefore the same conspiracy is charged in both
indictments and that either one of them should be dismissed or they
should be joined together for trial in order to avoid double
jeopary onithe part off bhe!defendants,iyill. 'S. v. Sinito, 23 F2d 250
At 2565 (6 @AT19/88))

After discussing the Blockburger v U.S., 284 U. S. 299,
or if same evidence in both cases, then same conspiracy, the
Court in U. S. v. Sinito, supra, noted certain weaknesses in the
Blockburger Fest and applied the totality of circumstances test,
further noting that the trial court should consider the elements of:

1. Time

2. Persons acting as co-conspirators

34

Statutory offenses charged in indictment.
g




The overt acts charged by the government or any
other description of offenses charged.

5. Places where alleged events took place.

As to whether the conspiracy charged in count 1 of
this indictment and the conspiracy charged in count 1 of the Memphis
indictment or one and the same conspiracy or two separate conspiracies
based on more than one agreement will require an evidentiary hearing
and the application of the facts developed at such hearing to the
above listed elements as noted in U. S. v. Sinito, supra.

COUNT 10

The defendants contend that counts 10 and 5 are multiplicious
in that they charge separate offenses for the same act.

Count 5 charges, in substance, that on July 1, 1982
that Butcher aided and abe?tted Barr for the purpose of defrauding
the Somerset Bank in falsely representing that Cumberland Land &
Mining Company, Inc. to be an existing corporation for purpose of
securing an unsecured $2,550,000.00 loan thegeto.

Count 10 charges, in substance, that on July 1, 1982,
that Butcher aided and abetted Barr with intent to injure and
defraud the Lexington bank in falsely representing that Cumberland
Land & Mining Company, Inc. to be an existing corporation for
purpose of the Lexington bank participating with the Sumerset bank
to the extent of the amoun of $1,300,000.00 in loan to said corporation
with said loan being unsecured.

In support of their contentions, the defendants rely
on U. S. v Parr, 741 F2d 878 (6CA 1984) which held that thmee counts
of transporting three adult women across state line for'meqral
purposes during same trip was multiplicious. Thq/argughgn/the

g




Parr case the transportation was the act with three victims

while here, making the loan to Cumberland Land and Mining Co. was
the act with two victims (the two banks) and thus that counts 10
and 5 charge separate offenses in violation of the same statute
for the same act. Subject to responsffrom the government, there
appears to be some merit to the defendants' contentions.

The defendants contend counts 12 and 6 are also mul-
tiplicious in that they éﬁrge separate offenses under the same
statute for the same act.

Count 6 charges, in substance, that on or about July 1,
1982 that the defendants aided and abetted each other to cause
false entry to be made on the records of the Somerset Bank with
the intent to injure and defraud such bank by causing a note
dated July 1, 1982 in amount of $2,550,000.00, bearing the signature,

15 be 0B 12 Byl
of Cumberland Land & Mining Co., Inc. by Gene Cook, Vice president,ﬁ o
knowing that such corporation was fictitious and non-existend and
that Gene Cook was not in fact such Vice president.

Count 12 charges, in substance, same as Count 6
except that the acts charge were with the intent to injure and
defraud the Lexington bank.

as noted in comments under count 10, there also appears
to be some merit to defendants' contentions as supported by

U Suaivia Pareiisupira




COUNT 11

Count 11 charges, in substance, that on or about
July 1, 1982, the defendants aided and abetted each other to cause
to be made a false entry in the books and records of the Lexington
bank with intent to injure and defraud said bank by causing to be
placed in the records a document reflecting participation in a
loan by Somerset bank to Cumberland Land & Mining Co., Inc. when
the defendants knew that such was/?ictitious and non-existing company.

The defendants argue that there was no false entry
because the entry of participation by Lexington bank with Somerset
bank to extent of $1.300,000.00 in loan to Cumberland Land &
Mining Company is true in ever respect. This argument ignores
the allegation that the defendants cause the entry knowing that
Cumberland Land Mining Company was a fictitious and non-existing
corporation and to that extent cause a false entry on the books
to the effect that it was a viable corporation. Subject to further
authority and showing and based on face of the indictment,motion

to dismiss Count 11 should probably be denied.

Count 13 charges, in substance, that on or about

September 2, 1982 that Butcher aided and abetted Barr with intent

bank to pay to the Lexington bank the sum of $19,232.87 as interest
on the participation amount of $1,300,000.00 knowing that the
fictitious company and borrower had not paid interesT off the loan

to the Somerset bank.

The defendants argue that this charge does not allege

any deprivation of funds by the Lexington bank, that in fact it§

g s




received funds.

Examining this count, it appears on its face that
most likely it contains a clerical error in that the charge
should have stated there was caused to be misapplied the funds of
the Somerset bank when it paid the interest to the Lexington bank
without having received the interest from the fictitious corporate
borrower. If this is correct, unless this count is amended to

correct such error, it probably should be dismissed.
v

af
This is a rought draft and gives on*a bird's eye

view of what this case 1is about.
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
LONDON
INDICTMENT NO. 84-28-1

UNITED STATES OF AMERICA PLAINTIFF

ORDER

JACOB F. BUTCHER
JESSE A. BARR DEFENDANTS

This action is pending on the following motions

by the Defendant, Jacob F. Butcher:

1. Motion for continuance of trial of this cause,
1ow set for February 20, 1985. (item 15).

2. Motion for Transfer of Proceedings to the Eastern
District of Tennessee for purpose of joining the proceedings in
the Western District of Tennessee and these proceedings with the
proceedings now pending in the Eastern District of Tennessee. (item 19).

3. Motion for Extension of Time Within Which to File
Additional Pre-trial Motions from present deadline of December 10,
1984, " (Aitem 21

4 Mot iontpurstuant ftol Grim: R E2:(d) (2D fon an  oEder
requiring the government to serve, upon the defendant, notice of
its intention to use any evidence, or the fruits thereof, that

seized in the November 18, 1983 search. (item 22).




5. Motion to Strike ''alias a/k/a Jake F. Butcher"
from the indictment. (item 23).

6. Motlon forial BSIoEPantiicliars i EiEem 27

7. Motion for Disclosure Pursuant to Rule 16. (item 29).

8. MoEilon itof DilsmifsiSEEouni=s iy =10 S Sla e i and s
oftthe indictment pursuant ot Crrm: wREDI(h) H(Eicemis i)

There is also pending motion of Jesse A. Barr to join
and adopt the foregoing motions and supporting memorandums.
@item 255

Each and all of the foregoing motions are assigned
for hearing at 9:00 A. M. on the lst day of February, 1985 in
the Courtroom of the United States Courthouse for the Eastern
District of Tennessee, Knoxville, Tennessee.

Done at Pikeville, Kentucky this ;jlii day of
January, 1985

o

G. WIX UNTHANK, JUDGE
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Instructions
Jury Selection Questionnaire
Conduct of Voir Dire

Numbers of Jurors to be summoned.

Discovery prusuant to Fed. Rule Criminal Procedure 16

Discussion of contemplated motions.

Should CR3-84-63, and CR3-84-64 b= consolidated for trial?

What is the present status of the criminal cases in other districts?

Review of trial date previously fixed?

Other

Matters
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
LONDON
INDICTMENT NO. 84-28-1

UNITED STATES OF AMERICA PLAINTIFF
VIS MEMO TO JUDGE UNTHANK
F. BUTCHER DEFENDANT
A. BARR
The indictment charges the defendants with violations
USE," sectiions 371 2886568 Handi 1005

Section 371 provides for penalties if two or more
persons conspire to commit an offense against, or to defraud the
United States, or any agency thereof.

Section 2 provides that whoever aids, counsels
commands, induces or procures the commission of an offense against
the United States, is punishable as a principal.

Section 656 provides for punishment for any officer,
agent, director, or employee of any national bank or insured bank,
who willfully misapplies any of the moneys, funds or credits
of such bank or any of the moneys, funds or credits intrusted

to the custody or care of such bank, :
Wl
A on

‘ : Section 1095 provides, among Fth?r~thlng?[nqhatlwyl\’ifffL»
‘\’\ v U / A CAANO XAy | ( N\ e -:'J/Lk, ) WA v

QSESEEA & Aoty
whncvép\mn§¢s any false entf_ in any book/ re@ort,ior statement
of a national or insured bank with intent to injure or defraud
such bank, or to deceive any officer of such bank, or the Comptroller
of Currency or the FDIC, or any agent or examiner appoinfﬁd&
to examine the affairs of such bank shall be subject to punishment.

This action has pending several pre-trial motions of




defendants assigned for hearing at 9:00 A.M. on February 1, 1985
at Knoxville per attached copy of order of assignment. As follows /’

uJ? are the motions with comments: AN/
S

e
1. MOTION FOR CONTINUANCE OF TRIAL DATE ()
// I e ) FROM FEBRUARY 20, 1985.

(/7)<// /ﬂ)//j)([) 7/ Defendant Butcher submits affidavit of his attorney

and a signed waiver of rights under the Speedy Trial Act. He
/Lf‘ﬁoints out that the Memphis case is set for trial January 25,
/-/cﬂ 1985 and the Knoville cases on May 6, 1985. If this schedule

l/; (Sl//l (.(

/7$// is retained there would probably be a conflict between Memphis
/
2Cﬁ”/7( Y/ and London cases. Also there is the serious problem of adequate
Ly
time in between trials for preparation for the succeeding trials.
This motion should be granted and trial reassigned with due con-
sideration for trial dates of other cases and through the
cg&dinated efforts of the three presiding judges.
It is noted that the Defendant Barr has not submitted
a signed waiver of the Speedy Trial Act.
Y. { 2.’ MOTION TO TRANSFER THESE PROCEEDINGS TO EASTERN
iy DISTRICT OF TENNESSEE FOR TRIAL WITH THE PRO-
CEEDINGS FROM THE EASTERN AND WESTERN DISTRICTS
OF TENNESSEE
This motion is made pursuant to Crim. R. 21(b) which
provides:

"For the convenience of parties and witnesses,
and in the interest of justice, the court upon motion
of the defendant may transfer the proceedings as to
him or amy one or more of the counts thereof to
another district.

In a lengthy memorandum in support of this motion,
the defendant contends that the successive trials in three separate

federal districts, under the facts of the respective charges,

would violate his constitutional rights under Article III, Sec. 2,




the Fifth and Sixth Amendments_ to the U. S. Constitution.
The defendant didﬁdpecify in what respect the Fifth
Amendment would be violated but it would appear that he was
referring to the clause which prohibits double jeopardy as he
subsequently argues that to be tried three times would constitute
double jeopardy on many of the charges particularly referring
to various overt acts noted in the indictments.
He, also in his memorandum, erroneously quoted language
from the Sixth Amendment as being from Article III, Section 2.
The language that he is probably referring to in Article III
is probably the last literary paragraph of Section 2, to-wit:
"The trial of all crimes, except in cases of
impeachment, shall be by jury; and such trial shall be
held in the State where the said crimes shall have
been committed;.." WRERXREKXERNNXKKERAXWXEKRXNXARYXIKA
He quotes as the pertinent provisions of the Sixth

Amendment as follows:

"In all criminal prosecutions, the accused shall
njoy the right to a speedy and public trial, by an
impartial jury of the state and district where the crime
shall have been committed, which district shall have
been previously ascertained by law u
It appears to be defendants' argument that since

many of the overt acts charged in this indictment in reference
to preparation and execution of documents involved in the various
transations concerning the Kentucky banks took place in Knoxville,

and the money disbursed by the Kentucky banks passed through the

hands of certain legal entities controlled by defendant passed

into and through Knoxville Banks, Lh&ﬁthe offenses alledgedly took

place 1in Eastern District of Tennessee. This argument ignores
the receipt of the documents in question by the Kentucky banks,

fg




the entries on their records, the disbursement and transfer of
funds by the Kentucky banks to the legal entities in question
located in Eastern District of Tennessee. The same would be true
as to the banks in Memphis.
In substance , this indictment charges defendants
with conspiracty to fraudulently obtain money from the Somerset
willfully
and Lexington banks in question; that the defendants/caused
the misapplication of in the
/funds belonging to and/custody and care of the Somerset bank;
that they aided and abetted one another to make or caused to be
made false entries into the records of the Somerset Bank in
reference to several different transations; and like charges as
to the Lexington Bank in reference to several transations.
The Memphis indictment made similar charges in re-

ference to the United Amdrican Bank, a national and an insured

bank, at Memphis Tennessee. In addition the Memphis indictment

contained several counts charging use of the mail and the use of

commercial and wire signals in interstate commerce for purpose
of defrauding said Memphis bank.

The indictment in Eastern District of Tennessee involved
charges of illegal transations for the purpose of defrauding and
the misapplication of the funds of the United American Bank, at
Knoxville, Tennessee and the United American Bank at Chattanooga,
Tednessee, both of which gre national and insured banks.

Further, the defendant argues that the government has
brought multiple prosecutions in multiple venues involving the same
transation and that in this instance practically speaking they are
part of the same transaction; and that the successive trials in

e




in different districts constitute harassment of the defendant

and gives the government an unfair and tactical advantage; and

Ehat under CrimisREEDIN(b)E Ehelcourt, Hin' iit=s discretion)should apply

Ehe Platt factors) "RlatEtVMinnesota iMining & MEcE G o 87 6L S
240 (1964) and direct the transfer of this case to Eastern District
of Tennessee. The Platt factors are:

Location of defendant.

Location of possible witnesses.

Location of events likely to be in issue.

Location of documents and records likely to be

involved.

Disruption of defendant's business unless the

case is transferred.

Expense to the parties.

Location of counsel.

Relative accessibility of place of trial.

Docket condition of each district.

Any other special elements which might affect

the transfer.

It is defendant's contention that these factors are
either neutral or weight heavily in favor of defendant's request
for transfer of this action to Eastern District of Tennessee.

TIn@thelBillatcicase )t supra Sithe  Cotirt " furEherinoEecdd thaits
the criminal defendants do not have ''a constitutional right to a
trial in their home district' and that '"the main office or home of
the respondent has no independent significance in determining
whether transfer to that district would be 'in the interest of
justice,' although it may be considered with reference to such
factors as the convenience of records, officers, personnel and
counsel."

In regard the defendant's claim that all these indict-
ments 1involve the same transactions or parts of the same tran-

saction, it is noted that each indictment involves charges of

S




fraudulent acquiring funds from or misapplication of funds of
separate banks located in the respective districts.

Whether or not the motion to transfer should be granted

appears to be a matter of discretion on the part of ithe CogéE;QH&CJWAZZj
Whether Judge Thomas is willing to acgept such transferAmaybe ﬁ%u

" determinative of the grﬁntkﬁg or denia of the motlon - Juké;lhgy

Roa A‘/.a/,j/{/\) ///’Y’/M/ R /\/Jz W 5
/ 3. MOTION FOR EXTENSION ~ OF TIME WITHID ICH
TO FILE ADDITIONAL PRE-TRIAL MOTIONS.

The present deadline was December 10, 1984. This

motion should be granted. It is noted that each continuance of

the trial will bring on another motion for extension of time ”ﬁ[u\

‘ o X et
within which to file pre-trial motions. H@w' o X

Qﬁf MOTION FOR CRIM. R. 12(d)(2) NOTICE OF GOVERNMENT'S
\ TO USE EVIDENCE SEIZED IN NOVEMBER 18, 1983 SEARCH

It would appear under the provisions of this rule this
motion is required to be sustained.

: [OB

gﬁ MOT/TO STRIKE "ALIAS a/k/a JAKE F. BUTCHER"

| FROM THE INDICTMENT

It is discretionary with the Court as to whether this
motion should be granted. Whether or not it is granted in all pro-

bability reference will be made to the defendant during the trial

as Jake F. Butcher rather than Jacob F. Butcher.

< - 6. MOTION FOR A BILL OF PARTICULARS-Crim. R. 7(GE)

This motion is very extensive as to the particulars
the defendant is asking the government to disclose. After receipt
of the government's response in which the government may or may not
concede that certain particulars may be PEOPEeL imtpanty i F not o
all the spQCiFic requests for particuliars. This motion cannot be




properly considered without such a response. Upon receipt of a
response it will probably be necessary to hold a hearing in
view of the fact that there are ma&wspecific items involved,
should the government not make major and numerous concessions,
which are not expected. Because this motion is peculiar to this
particular indictment and any hearing wé#% probably will be
lenghty, it would not be appropriate to hold such hearing jointly
with the other two judges presiding over the Tennessee cases.

7. MOTION FOR DISCLOSURE- CRIM. R. 16

This motion is subject to the same comments in item
6, above. Unless the government makes many concessions as to the
information it will disclose to the defendant, it will probably
require a lengthy and extensive hearing, maybe evidentiary as to
some aspects, to resolve the issues of entitlement to the information
requested. Again, because this motion is peculiar to this indictment
it probably would not be appropriate for joint hearing thereon
with the two judges presiding over the Tennessee cases, unless

they should elect to do so.

S MOTTONSTOMDISMIES SECOUNES it S Qe 15 and(é?
OF THE INDICTMENT -CRIM. R. 12(b).

This motion will be considered of/ the basis of each
separate count. As of this date (Jan. 29, 1985) the Government
has not responded to the defendants' various motions.

COUNT 1

In considering count 1, the defendants contend that

the prosecution of this conspiracy count and also the conspiracy

n

v 3 d
cunt in the Memphis indictment would violate the Double Jeopagy
~N

Clause of the Fifth amendment as the conspiracy charged in each

-
-/-




indictment is only one and same conspiracy. Upon a claimeé of
double jeopardy, 'the burden shifted to the government to show by
a preponderance of the evidence, that the conspiracies alleged in
the  two  indictmentiwerein fact separate il Sy abara
644 F2d 574, 576 (6CA 1981).

To digress momemtarily, Abmey v U. S., 431 U. S. 651,
(1977) held that denial of a motion to dismiss an indictment on
double jeopardy plea is immediately appeabable. (Jeopary attaches
upon swearing of the jury). 1In Jabara, supra the Court futher
noted: : ,

Lo /me<cn~

""As a eibsegyebeem (of immediate appeal) in order to

make an appropriate recofd to test a double jeopardy claim,
there must be a pretrial proceeding with rulesabout going
forward with proof the burden of persuasion, and the weight
of the evidence.'" id p. 576

The defendants argue that the facts alleged in count 1

in both the Memphis and London indictments would constituteloﬁfbne

agreement and therefore the same conspiracy is charged in both
indictments and that either one of them should be dismissed or they
should be joined together for trial in order to avoid double
jeopary on the part of the defendants. U. S. v. Sinito, 723 F2d 1250
at 1256 (6 CAT11988)).
Arter dilscussingtthe Billockburger v 1)) 1Sil T 28481 SE0I00F

or if same evidence in both cases, then same conspiracy, the
Court in U. S. v. Sinito, supra, noted certain weaknesses in the
Blockburger Fest and applied the totality of circumstances test,
further noting that the trial court should consider the elements of:

Time

Persons acting as co-conspirators

Statutory offenses charged in indictment.
Eir




The overt acts charged by the government or any
other description of offenses charged.
Places where alleged events took place.
As to whether the conspiracy charged in count 1 of
this indictment and the conspiracy charged in count 1 of the Memphis
indictment or one and the same conspiracy or two separate conspiracies
based on more than one agreement will require an evidentiary hearing
and the application of the facts developed at such hearing to the
above listed elements as noted in U. 'S. v. Sinito, supra.
COUNT 10
The defendants contend that counts 10 and 5 are multiplicious
in that they charge separate offenses for the same act.
Count 5 charges, in substance, that on July 1, 1982
that Butcher aided and abe?tted Barr for the purpose of defrauding
the Somerset Bank in falsely representing that Cumberland Land &

T

Mining Company, Inc. to be an existing corporation for purpose of
securing an unsecured $2,550,000.00 loan theretd.
Count 10 charges, in substance, that on July 1, 1982,
that Butcher aided and abetted Barr with intent to injure and
defraud the Lexington bank in falsely representing that Cumberland
Land & Mining Company, Inc. to be an existing corporation for
purpose of the Lexington bank participating with the Sumerset bank
to the extent of the amoun of $1,300,000.00 in loan to said corporation
with said loan being unsecured.
In support of their contentions, the defendants rely

on U. S. v Parr, 741 F2d 878 (6CA 1984) which held that thmee counts

of transporting three adult women across state line for immoral
ho

“ . . . { . :
purposes during same trip was multiplicious. The/argue,in the
/ A

g




Parr case the transportation was the act with three victims

while here, making the loan to Cumberland Land and Mining Co. was
the act with two victims (the two banks) and thus that counts 10
and 5 charge separate offenses in violation of the same statute
for the same act. Subject to responstfrom the government, there

appears to be some merit to the defendants contentlons oA Aot e

ol H< dflirn A Corvaxanec® | p A hevehs e s W - e (e
/ I ( ‘L\_‘) J

V ¢ount 12 O

The defendants contend counts 12 and 6 are also mul-

h
tiplicious in that they carge separate offenses under the same

statute for the same act.

Count 6 charges, in substance, that on or about July 1,
1982 that the defendants aided and abetted each other to cause
false entry to be made on the records of the Somerset Bank with
the intent to injure and defraud such bank by causing a note
dated July 1, 1982 in amount of $2,550,000.00, bearing the signature

13 A/L evj;,,,{/ jA Pt

of Cumberland Land & Mining Co., Inc. by Gene Cook, Vice president,ﬁ
knowing that such corporation was fictitious and non-existeng and
that Gene Cook was not in fact such Vice president.

Count 12 charges, in substance, same as Count 6
except that the acts charge were with the intent to injure and
defraud the Lexington bank.

as noted in comments under count 10, there also appears

to be some merit to defendants' contentions as supported by

Parrisupras
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COUNT 11

Count 11 charges, in substance, that on or about
July 1, 1982, the defendants aided and abetted each other to cause
to be made a false entry in the books and records of the Lexington
bank with intent to injure and defraud said bank by causing to be
placed in the records a document reflecting participation in a
loan by Somerset bank to Cumberland Land & Mining Co., Inc. when
the defendants knew that such was/?ictitious and non-existing company.

The defendants argue that there was no false entry
because the entry of participation by Lexington bank with Somerset
bank to extent of $1.300,000.00 in loan to Cumberland Land &
Mining Company is true in ever respect. This argument ignores
the allegation that the defendants cause the entry knowing that

Cumberland Land Mining Company was a fictitious and non-existing

corporation and to that extent cause a false entry on the books

to the effect that it was a viable corporation. Subject to further 4

Lo

\ VS Us | e 0lle,. Bl b 4. \pdey et
authority and showing and based on face of the indi tment nd%lon

to dismiss Count 11 should probably be denied.
COUNT 13

Count 13 charges, in substance, that on or about
September 2, 1982 that Butcher aided and abetted Barr with intent
to injure and defraud the Lexington bank by causing the Somerset
bank to pay to the Lexington bank the sum of $19,232.87 as interest
on the participation amount of $1,300,000.00 knowing that the
fictitious company and borrower had not paid interesT of¥ the loan
to the Somerset bank.

The defendants argue that this charge does not allege
any deprivation of funds by the Lexington bank, that in fact itd

g




received funds.

Examining this count, it appears on its face that
most likely it contains a clerical error in that the charge
should have stated there was caused to be misapplied the funds of
the Somerset bank when it paid the interest to the Lexington bank
without having received the interest from the fictitious corporate
borrower.

correct such error, it probably should be dismissed.

This is a rought draft and gives onta bird's eye

view of what this case 1is about.

Janie 298811985
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
LONDON
INDICTMENT NO. 84-28-1

UNITED STATES OF AMERICA PLAINTIFF
ORDER

JACOB F. BUTCHER
JESSE A. BARR DEFENDANTS

This action is pending on the following motions
by the Defendant, Jacob F. Butcher:
1. Motion for continuance of trial of this cause,
low set for'February 20, 19850 (i tem 159
255 Motiont foriirans feriiof Proceedings to the Eastern
District of Tennessee for purpose of joining the proceedings in

the Western District of Tennessee and these proceedings with the

proceedings now pending in the Eastern District of Tennessee. (item 19

3. Motion for Extension of Time Within Which to File
Additional Pre-trial Motions from present deadline of December 10,
984 @i m2h)
4. Motion pursuant to Crim. R. 12(d) (2) for an order
requiring the government to serve, upon the defendant, notice of
its intention to use any evidence, or the fruits thereof, that

was seized in the November 18, 1983 search. (Item 229"




5. Motion to Strike "alias a/k/a Jake F. Butcher"
from the indictment. (item 23).

6. Motion for a Bill of Particulars. (item 27).

7. Motion for Disclosure Pursuant to Rule 16. (item 29).

8. Motion to Dismiss Counts 1, 10, Wik, L2 vl 313
of the indictment pursuant to Crim. R. 12(b). (item 31).

There is also pending motion of Jesse A. Barr to join
and adopt the foregoing motions and supporting memorandums.
(item 25).

Each and all of the foregoing motions are assigned
for hearing at 9:00 A. M. on the lst day of February, 1985 in
the Courtroom of the United States Courthouse for the Eastern
District of Tennessee, Knoxville, Tennessee.

nth

Done at Pikeville, Kentucky this day of

January, 1985.
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other burden that publication would im-
pose upon the Board seems minimal.

[15] Plaintiff’s final claim appears
to be that his due process rights were in-
fringed by the failure of the Board to
hold hearings throughout Massachusetts.
He cites no direct support for this novel
proposition, mor has this court” found
any. In our opinion the Board hearings
presently provided in Boston are ade-
quate and entirely consistent with pro-
cedural due process. As to this conten-
tion, the complaint fails to state a cause
of action.

The judgment of the district court
is reversed, and the case is remanded
for proceedings not inconsistent with
this opinion.

w
O £ KEY NUMBER StsTEm
T

The PLUM TREE, INC., Petitioner,
V.

John STOCKMENT and Juanita Stock-
ment, husband and wife,
Respondents,
and
The Honorable Clarence C. Newcomer,

Judge, United States District Court for
the Eastern District of Pennsylvania,

Nominal Respondent.
No. 73-1665.
United States Court of Appeals,
Third Circuit.
Argued Oct. 10, 1973.

Decided Nov. 30, 1973.

Proceeding on petition for writ of
mandamus or prohibition directing Unit-
ed States District Court for the Eastern
District of Pennsylvania to vacate its
order transferring action for breach of
franchise agreement. The Court of Ap-
peals, Van Dusen, Circuit Judge, held

488 FTEDERAL REPORTER, 2d SERIES

that order transferring action would be
vacated without prejudice to right of de-
fendants to renew motion for transfer.

Order vacated without prejudice.

1. Courts €=277.1(4), 404(4)

In determining whether transfer of
action would be for convenience of par-
ties and witnesses and in interest of jus-
tice, federal district court is vested with
wide discretion, rarely disturbed on peti-
tion for mandamus. 28 U.S.C.A. § 1404
(a).

2. Courts €=277.1(5)

If evidence and argument support-
ing transfer of case are in doubt, hold-
ing of a hearing or conference before
motion for transfer is decided, and

statement by trial court as to evidence
on which it relies, would be desirable.
28 U.S.C.A. § 1404(a).

3. Courts €=277.1(6)

Mere fact that alleged breach of
franchise agreement would have oc-
curred in Southern District of Texas -
would not by itself justify transfer of
venue over action to recover for such
breach from Eastern District of Penn-
sylvania to such Texas district. 28 U.S.
C.A. §§ 1404, 1404(a).

4. Courts &=277.1(1)

Finding that forum-selection clause
within franchise agreement was invalid
would not, by itself, support decision to
transfer action to recover for breach of
agreement to another district. 28 U.S.
C.A. §§ 1404, 1404 (a).

5. Federal Civil Procedure 536

Where defendants filed an answer,
they waived any objection to service of
process.

6. Courts €404 (4)

Order transferring action to anoth-
er district would be vacated, without
prejudice to right of defendants to re-
new motion for transfer, where defend-
ants did not support motion with any af-
fidavits, depositions, stipulations or oth-
er documents containing facts tending to
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-tablish necessary elements for a trans-
28 U.S.C.A. §§ 1404, 1404(a).

7. Courts &=277.1(6)

Existence of valid forum-selection
ause whose enforcement is not unrea-
mable does not necessarily prevent the
~lected forum from ordering a transfe_l:
f case. 28 U.S.C.A. § 1404(a).

1. Courts €=2277.1(6)

Valid forum-selection agreement
may be treated as a waiver by nonmov-
ng party of its right to assert its own

mvenience as a factor favoring a trans-
‘or from agreed on forum or as one ele-
ment to be considered in weighing the
interest of justice. 28 TU.S.C.A. §
04 (a).

Martin Howard Katz, Harris N. Wal-
ters, Mark B. Dischell, Bridgeport, Pa.,
for petitioner.

R. C. Stiles, Wyckoff, Eikenburg, Rus-
«ll & Dunn, Houston, Tex., for respond-
nts.

Robert E. J. Curran, U. S. Atty., Phil-
wielphia, Pa., for nominal respondent.

OPINION OF THE COURT

VAN DUSEN, Circuit Judge.

Petitioner Plum Tree, plaintiff in the
district court, seeks a writ of mandamus
or prohibition directing that the district
court vacate its order dated June 28,
1973, transferring the action, pursuant
to 28 U.S.C. § 1404(a), to the United
States District Court for the Southern
District of Texas, Houston Division.
Answers to the petition have been filed
by defendants and on behalf of the dis-
trict judge (nominal respondent) enter-
Ing the June 28, 1973, order.

Petitioner filed a complaint against
respondents in the District Court for the
Eastern District of Pennsylvania on
January 2, 1973, seeking declaratory and
monetary relief for an alleged breach of
a4 franchise agreement. On February
note

15 \We that the use of mandamus as a

means of forcing the district court to make

16, 1973, defendants filed their answer,
along with a motion for transfer to the
Southern District of Texas, Houston Di-
vision. In their motion, defendants
stated that their business operation was
in Houston, that plaintiff’s claims do not
arise out of or have any connection with
business activities in the Eastern Dis-
trict of Pennsylvania, and that any
breach of any agreement alleged in
plaintiff’s complaint would have oc-
curred in the Southern District of Tex-
as. However, defendants did not file af-
fidavits, depositions, a brief in support
of these contentions, or any other docu-
ment containing information showing
that a transfer would be appropriate for
the convenience of the parties or wit-
nesses or in the interest of justice. See
Solomon v. American Continental Life
Insurance Company, 472 F.2d 1043 (3d
Cir. 1972). Plaintiff, on the other hand,
filed a lengthy memorandum in opposi-
tion to the motion to transfer in which
it argued that the forum-selection clause
in the franchise agreement was entitled
to respect.

On June 28, 1973, without having
heard oral argument, the district court
granted the motion for transfer on the
ground that the franchise agreement
was a contract of adhesion and the fo-
rum-selection clause was, therefore, void
as against public policy. On July 11,
1973, plaintiff filed a motion to amend
the order of June 28, 1973, to state that
“such order involves a controlling ques-
tion of law as to which there is substan-
tial ground for difference of opinion and
that an immediate appeal from the order
may materially advance the ultimate ter-
mination of the litigation . . . _»
28 U.S.C. § 1292(b). On July 19, 119735
the district court denied this motion.
This resulted in plaintiff’s filing a peti-
tion for writ of mandamus in this court,
seeking to compel the distvict court to
amend its June 28 order so that an ap-
peal from that order might be perfected
pursuant to 28 U.S.C. § 1292(b).! How-

a certification under 28 U.S.C. § 1292(b)
does not seem appropriate, for there are au-
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ever, we shall adopt the procedure sug-
gested at oral argument and accepted by
counsel of abandoning any claim for re-
lief under 28 U.S.C. § 1292(b) and
treating the petition for writ of manda-
mus as one seeking this court to order
the district court to vacate its transfer
order, which is the more usual way to
proceed in this circumstance. See, e. s,
Solomon v, Continental American Life

Insurance Company, supra; Swindell-
Dumbauld, 308

Dressler Corporation V.
F.2d 267 (3d Cir. 1962).

I

[1,2] Under 28 U.S.C. § 1404(a) a
transfer may be ordered “[f]or the con-
venience of parties and witnesses, in the
interest of justice S I ok
ing a determination as to the presence
of these factors, the district court is
vested with a wide discretion, which is
rarely disturbed on a petition for man-
damus. See Solomon v, Continental
American Life Insurance Company, su-
pra; All States Freight v, Modarelli,
196 F.2d 1010 (3d Cir. 1952). However,
in Swindell-Dressler Corporation v,
Dumbauld, supra, we held that the fail-
ure to provide notice and an opportunity
to be heard to the party opposing trans-
fer was a violation of due process and
would be remedied by granting a writ of
mandamus to secure vacation of a trans-
fer order. The process of establishing
the appropriate procedural steps to be
followed in determining a transfer mo-
tion is a continuing one in this Circuit.
While our opinion in Wood v. Zapata
Corporation, 482 HE2AR850 8830 Cir.
1973), rejected the contention that any
and all informal conferences and argu-
ments relative to a change of venue mo-
tion must be reported and transeribed
by a court stenographer, a majority of

thorities holding that the district court’s de-
cision on this question is not reviewable,
Nee United S ates v. 687.30 Acres of Land,
451 F.24 667, 670 (8th Cir.), cert. denied,
405 U.S. 1026 Ct. 1291, 31 L.Ed.2d 486
(1971) ; Iirsch v, Bruchhausen, 281 F.9g
783, 786 (2d Cir. 1960). In addition, we
note that an appeal by permission does not
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the panel agreed to the proposition that

such proceedings should be transeribed.

Id. at pp. 357-359 (Adams, J., concur-

ring and Biggs, J., dissenting). Simi-

larly, while we have not imposed a re-

quirement that district courts make

findings of fact and conclusions of law

with respect to the three factors stated

in 28 U.S.C. § 1404(a) on each transfer

motion, we have suggested ‘‘that it

would be helpful to us if each transfer.
order set forth the factors upon which
the court relied in deciding the motion.”
Solomon v. Continental American Life

Insurance Company, supra, at 1048 of

472 F.2d. In the case before us, there

was no hearing or conference of any

sort and, while the transfer order did

contain g conclusory finding that the

franchise agreement was a contract of

adhesion and invalid, it made no refer-

ence to supporting evidence and did not

relate that conclusory finding to the

three factors stated in 28 UES (G 0S
1404(a). We do not hold that a hearing
is necessarily required on every transfer
motion, but where, as here, the evidence
and arguments supporting a transfer
were in doubt, a hearing or conference
would have been desirable before the
district court decided the motion. Fur-
thermore, in making findings of fact on
a transfer order, it would be helpful if
the district court specifically related the
evidence upon which it relies to the fac-
tors stated in 28 U.S.C. § 1404(a).

[3-5] The more significant difficul-
ty here, however, is that there was no
evidence before the district court upon
which it could base a finding that a
transfer order wag justified. Defend-
ants, having the burden of proof, did not
support their motion to transfer with
any affidavits, depositions, stipulations,
or other documents containing facts that

appear to be an appropriate mode of chal-
lenging a  transfer order. Nee Garner v.
Wolfinbarger, 433 F.2d 117 (5th Cir. 1970) ;
A. Olinick & Sons v, Dempster Bros., Inec.,
365 F.2d 439 (24 Cir. 1966) . Standard v.
Stoll Packing Co., 315 F.24 626 (3d CQir.
1963) ; Bufalino v. Kennedy, 273 F.2q 10l
(6th Cir. 1959).
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vould tend to establish the necessary el-
ments for a transfer under 28 U.S.C. §
1404(a).* Nor did they submit any
briefs or make any oral argument dem-
onstrating that facts existed which were
ifficient to justify a transfer. Thus,
‘he transfer order was based entirely on
the tacts and conclusions asserted in de-
iendants’ motion.® The finding that the
agreement was a contract of
and that the forum-selection
lause was, therefore, invalid as against
ublie policy seems to have resulted sole-
from an examination of the face of
‘ne contract itself, since there was no
vidence submitted on the relative bar-
aining power of the parties or the cir-
nmstances of the making of the con-
‘ract, and no argument was made by de-
fendants as to its invalidity.4

‘ranchise
«dhesion

6] For the foregoing reasons, we
old that the June 28, 1973, district
ourt order should be vacated, without

documents would be
the names and addresses of witness

Iixamples of such

list of

whom the moving party plans to call and af-
fidavits showing the materiality of the mat-

witnesses will testify,
statements by the moving parties of the
difficulties or personal hardships
that might result from their having to de-
_against _the suit_in the_district court
where it originally brought, affidavits
relative ease of access .to
sources of documentary evidence, and ntlu.'r

ter to which  these

business

fend
wis
concerning the
materials where appropriate.
I'he alleged breach
Southern
does not by itself justify a
transfer of Although it would un-
doubtedly be inconvenient for defendants to
have their business in Houston and travel to
the Eastern District of Pennsylvania, there
is nothing in the transfer motion to indicate
that defendants would suffer a greater in-
convenience than would plaintiff if the case
Southern District of

mere fact that the
would have occurred in the
trict of 'exas

Dis-

venue,

is transferred to the
Texas.

that the forum-
invalid cannot by itself
support a decision to transfer. Such a find-
ing has no necessary relevance to the conve-
nience of the parties or witnesses, and while
weight that
might otherwise be given to the forum-selec-

Furthermore, a finding

iclection clause is

it does counter-balance the

prejudice to the right of defendants on
remand to renew in the district court
their motion for transfer, with appropri-
ate supporting documents. See AAMCO
Automatic Transmissions, Inc. v. Hagen-
barth, 296 F.Supp. 1142 (E.D.Pa.1972).

Tre

[7,8] Since a substantial part of the
discussion on both the motion for trans-
fer in the district court and the petition
for mandamus in this court focused on
the issue of the effect to be given to the
forum-selection clause in deciding a mo-
tion for transfer under 28 U.S.C. §
1404(a), and since this case is being re-
manded to the district court for further
proceedings, we note that the existence
of a valid forum-selection clause whose
enforcement is not unreasonable’ does
not necessarily prevent the selected fo-
rum from ordering a transfer of the
case under § 1404(a).® Congress set

tion clause, it does not swing the scales so
far in the other direction to establish con-
clusively that the interest of justice requires
a transfer. See Part II of this opinion, in-
fra.  We note that defendants, by filing an
answer here, waived any objection to service
of process.

If, on the basis of appropriate evidence and
after opportunity for argument in either
briefs or at a hearing, the district court
finds that a forum-selection agreement is af-
fected by fraud, undue influence, or over-
weening bargaining power and is, therefore,
invalid or that its enforcement would be
“unreasonable,”” the cases indicate that it
should refuse to enforce its provisions. See
M/S DBremen v. Zapata Off-Shore Co., 407
U:S. 1, 12, 92 S.Ct. 1907, 32 L.Ed.2d 513
(1972) ; Central Contracting Co. v. Mary-
land Casualty Co., 367 F.2d 341, 344 (3d
Cir. 1966).

The cases cited by plaintiff in its memo-
randum in opposition to defendants’ motion
to transfer for the proposition that forum-
selection agreements should be respected ei-
ther do not involve a motion to transfer un-
der § 1404(a) or do not rely on the forum-
selection agreement in reaching their deci-
sion on the transfer motion. Thus, none of
them considered the significance of the fact
that Congress had specified what factors are
to be considered by a district court in decid-
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down in § 1404(a) the factors it thought
should be decisive on a motion for trans- Michael T. ONLEY, Appellant,
fer. Only one of these—the convenience
of the parties—is properly within the
power of the parties themselves to affect SOUTH CAROLINA ELECTRIC & GAS
by a forum-selection clause. The other COMPANY, a corporation,
factors—the convenience of witnesses Appellee.
and the interest of justice—are third No. 73-1354.
party or public interests that must be
weighed by the district court; they can- United States Court of Appeals,
not be automatically outweighed by the Fourth Circuit.
existence of a pul:e]y private agreement Submitted Nov. 2, 1973,
between the parties.? Such an agree-
ment does not obviate the need for an Decided Dec. 7, 1973.
analysis of the factors set forth in §
1404(a) and does not necessarily pre-
clude the granting of the motion to Admiralty suit was brought
transfer. against utility to recover for injuries li-
belant sustained when he struck a sub-
II1. merged boat ramp after diving from a
In the event that the district court dock in navigable lake. The United
States District Court for the District of
South Carolina, Solomon Blatoi el
dismissed libel for lack of admiralty ju-
risdiction, and libelant appealed. The
Court of Appeals held that, as regards
instant injuries, utility’s control of wa-
ter level for purpose of generating elec-
tricity did not bear a sufficiently signif-
without prejudice to the right of defend- icant relationship to traditional mari-
ants on remand to renew their motion time activity to create federal admiralty
for transfer supported by appropriate  jurisdiction,
documents in accordance with the fore- Motion for summary affirmance
going opinion, granted.

VY.

does not vacate its June 28 transfer or-
der within 20 days, as described at page
757 plaintiff may apply for the entry
of an order providing that a writ of
mandamus shal] issue, directing the
nominal respondent judge to vacate and
set aside the order of June 28, 1973

ing such a motion. Nee M/S Bremen v, Za- upon forum or as one element to be consid-
pata Off-Shore (o., Supra; National Rental ered in weighing the interest of justice.
V. NSzukhent, 375 U.S. 311, 84 S.Ct. 411, 11 Whether the forum-selection agreement
L.Ed.2d 354 (1964) ;  Central Contracting should be treated in either or both of these
Co. v. Maryland Casualty (Co., supra; \Wm, ways will often depend on its specific terms.
I, Muller & (o. V. Swedish American Line, In some agreements, one court is assigned
Ltd., 224 }.2q4 S0¢ (2d Cir. 1955) ; AAMCO exclusive jurisdiction of cases arising under
Automatie Transmissions, Inc. v, Hagen- the contract, while in others the parties
barth, supra: AAMCO Automatie Transmis- merely consent to the Jurisdiction and venue
sions, Ine, v, Coleman, C.A. No. T0-1837 of a court that might otherwise lack them.
(E.D.Pa., Aug. 11, 1970) ; AAMCO Auto- The forum-selection clause in the agreement
matic Transmissions, Ine, v, Nanders, (C.A. between the parties in this case seems am-
No. 70-1396 (E.D.Pa., JanssR T T A biguous on the question of transfer. The li-
also Npatz v, Nascone, 364 F.Supp. 967 (W censee consents therein to the jurisdietion
D.Pa., 1973). and venue of certain specified courts and
agrees not to bring any legal proceedings
A valid forum-selection agreement may bhe arising out of the agreement except in those
treated as a waiver by the moving party courts. It is unclear whether the intent was
of its right to assert its OWN convenience as to give those courts exclusive jurisdiction so
a factor favoring a transfer from the agreed as to prevent any transfer.
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United States Attorney
Eastern District of Kentucky

Post Office Box 1490 606/233-2661
Lexington, Kentucky 40591 FTS/355-2661

May 23, 1985

Honorable G. Wix Unthank

Judge, United States District Court
P.0. Box 278

Pikeville, KY 41501

Re: United States v. Jesse Barr
London Neo. 84-28

Dear Judge Unthank:

Enclosed is a Notice of Filing and the Plea Agreement entered
into by the Defendant Jesse Barr. I have enclosed separately a
proposed Order and the "Addendum to the Plea Agreement" under seal.
It is my understanding that Judge Thomas in Knoxville directed that
that Addendum be filed, but under seal. Accordingly, I have included
a Motion to Seal in the Notice of Filing,

If there are any questions concerning the above, I shall be
happy to answer them.

Sincerely,

Louis DeFalaise
United States Attorney

ol 2
2ol (A ToAliz s
Jape E. Graham
Agsistant United States Attorney

/
/

JEG:1rd (/

Enclosures

CC: Honorable James L.




