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UNITED STATES DISTRICT COURT
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Court,

SURTAEE &MATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT

JOHN P. HEHMAN, Cle:

J & K HOME IMPROVEMENT COMPANY, INC.,
WEST VIRGINIA CORPORATION, LENVILL SPENCER,
PRESIDENT,

&

Plaintiff-Appellant,

OHIO CASUALTY GROUP, LEXINGTON, KENTUCKY,

DR. MALEMPATI, OWNER RIVERSIDE 5 J o

MANOR MOTEL, PIKEVILLE, KENTUCKY, S~ C«(df/ — [ n¥han/<

\N.(NNAT'ON COPY._
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Defendants-Appellees.

BEFORE: KENNEDY and CONTIE, Circuit Judges; and JOINER,
District Judge¥*

This appeal has been referred to a panel of the
Court pursuant to Sixth Circuit Rule 9(a). After examin-—
ation of the plaintiff's motions, briefs and record, this
panel agrees unanimously that oral argument is not needed.
Rule 34(a), Federal Rules of Appellate Procedure.

Plaintiff appeals from the district court's order
denying his motion to file an amended complaint and proceed
in forma pauperis after the initial pro se complaint brought
under 42 U.S.C. §1983 had been dismissed. Plaintiff has
filed with this Court a motion for appointment of counsel,
a motion to proceed in forma pauperis on appeal, and a

motion "not to dismiss" the appeal.

*The Honorable Charles W. Joiner, U.S. District Judge for
Eastern District of Michigan, sitting by designation.
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Denial of a motion to amend the complaint is dis-

cretionary with the district court. Estes v. Kentucky

UtilitiesiCompany, 636 E-2d L131(6th Cir. 1080H:= Neighbons

hood Development Corporation v. Advisory Council on Historic

Preservation, 632 F:2d 21 (16 EhtCana2lli0/808) In this case,

the amended complaint restated the allegation in the original
complaint that defendants had used the Kentucky criminal
court to try to collect a civil debt, and further alleged
that defendants obtained indictments against plaintiff,
denied him medication and a special diet while in jail,

and breached their contracts with him. The district court

denied the motion to amend and proceed in forma pauperis

on the grounds that the amended complaint was frivolous

undert 28 UL S. G ST
A case is frivolous and can be dismissed if it appears
beyond doubt that the plaintiff can prove no set of facts

which would entitle him to relief. Malone v. Colyer,

W 2di258 26 (e th Clir. 1983 i He ey Wpillasn it flihas
alleged nothing to demonstrate that defendants deprived
plaintiff of rights secured by the Constitution or laws
of the United States or that defendants acted under color

of 'state lawe Parratt viiTaylor, 451 USS. 527 (19819

Biler v. Bileming, Wi/ Eo2d8308 i(6thwc il 9888 indens

these circumstances, it is apparent that plaintiff can
prove no set of facts which would entitle him to relief,
and the district court did not abuse its discretion in

denying plaintiff's motion to amend his complaint.
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Neighborhood Development Corporation v. Advisory Council

on Historic Preservation, supra; Jackson v. Salon, 614

ER2denlibis (st @1 o 1119 81(3)

Accordingly, it is ORDERED that plaintiff's motion
to proceed in forma pauperis is granted, plaintiff's motions
for appointment of counsel and "not to dismiss" are denied,
and the district court's judgment is affirmed. Sixth
Circuit Rule 9(d)(2).

ENTERED BY ORDER OF THE COURT

&,\ytﬁb (Lu ? lluwon,,

Clerk e

)




RECOMMINDID FO0 FU
ECOMMINDID FCD

NOT VLLTEAT PUZLICATICH NG,  84-5045
Sizty Ciccuit Ruks 24 limits citatizn lo ns. Pleaca sse

P TP maia Lcezdina inih Circuit. if

ER,,STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT

1A ICLIAAAR
J & K HOME IMPROVEMENT COMPANY, INC., lOE!i“i P h:_."éiv 1
WEST VIRGINIA CORPORATION, LENVILL SPENCER,

PRESIDENT,

Plaintiff-Appellant,
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Defendants-Appellees.

BEFORE: KENNEDY and CONTIE, Circuit Judges; and JOINER,
District Judge*

This case has been referred to a panel of the Court

pursuant to Sixth Circuit Rule 9(a). Upon examination

of the motions, plaintiff's briefs and the record, the
panel agrees unanimously that oral argument is not needed.
Rule 34(a), Federal Rules of Appellate Procedure.

Plaintiff appeals from the district court's order
denying his motion to file an amended complaint and proceed
in forma pauperis after the initial pro se complaint brought
under 42 U.S.C. §1983 had been dismissed. Plaintiff
has filed with this Court a motion to proceed in forma
pauperis on appeal, a motion for appointment of counsel
and a motion "not to dismiss." Defendant Ohio Casualty

Group has filed a motion to dismiss the appeal for lack

*The Honorable Charles W. Joiner, U.S. District Judge for the
Eastern District of Michigan, sitting by designation.
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o
of jurisdiction on the grounds that the notice of appeal
was not timely filed. ‘

Defendant is correct in stating in its motion that
the notice of appeal, filed January 9, 1984, was not timely
to preserve appeal from the order entered March 16, 1983,
dismissing the original complaint. However, the order
appealed from is the order of December 14, 1983, dismissing
the amended complaint. The notice of appeal was timely
filed from that order. The defendant's motion to dismiss
the appeal is therefore denied.

Denial of a motion to amend the complaint is dis-

cretionary with the district court. Estes v. Kentucky

Utilities Company., 636 E.2d 1131 (6thCir i 980N Netghbonrs

hood Development Corporation v. Advisory Council on Historic

Preservation, 632 F.2d 21 (6th-Cir. 1980). In this case,

the amended complaint restated the allegation in the original
complaint that defendants had used the Kentucky criminal
court to try to collect a civil debt, and further alleged
that defendants obtained indictments against plaintiff,
denied him medication and a special diet while in jail,
and breached their contracts with him. The district court
denied the motion to amend and proceed in forma pauperis
on the grounds that the amended complaint was frivolous
under 28 UsSTC e S1 915 (dl) s

A case is frivolous and can be dismissed if it appears
beyond doubt that the plaintiff can prove no set of facts

which would entitle him to relief. Malone v. Colyer,
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alleged nothing to demonstrate that defendants deprived
"
plaintiff of rights secured by the Constitution or laws

of the United States or that defendants acted under color

o statedllawis b rnra CE Ve laYil oF: - 4585 S 5D (W80 8l 8)Ee

Blier v Billeming s 7:17 a2 d =808 (6 th € i s 083N der

these circumstances, it is apparent that plaintiff can

prove no set of facts which would entitle him to relief,

and the district court did not abuse its discretion in
denying plaintiff's motion to amend his complaint. Neighbor-

hood Development Corporation v. Advisory Council on Historic

Preservaction, supra;  dacksonivi.: Saloen), 614 REodici(@ict

@hlsgi AECI0) )

Accordingly, it is ORDERED that plaintiff's motion

to proceed in forma pauperis is granted, defendant's motion
to dismiss the appeal is denied, plaintiff's motions for
appointment of counsel and "not to dismiss" are denied,

and the district court's judgment is affirmed. Sixth
Glrcuit Rule s9i(dNiE2r)

ENTERED BY ORDER OF THE COURT

| Clerk o
|
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J & K HOME IMPROVEMENT CO., INC.,
Plaintiff,

LENVILL SPENCER,
Plaintiff-Appellant,
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RUBY RILEY and LYNN COMBS,

Defendants-Appellees.

e N e S S N N N N s N N N

AV FIKEVILLE
3 LESLIE G. WHITMER
CLERK; U. s, DisSTRICT COURT

BEFORE: XKEITH and MARTIN, Circuit Judges; and HILLMAN, District
Judge*

This appeal has been referred to a panel of the Court pursuant to Sixth Circuit
Rule 9(a). After examination of the briefs and record, this panel agrees unanimously
that oral argument is not needed. Rule 34(a), Federal Rules of Appellate Procedure.

Plaintiff appeals from the district court's order denying his motion to file an
amended complaint and proceed in forma pauperis after the initial pro se complaint
brought under 42 U.S.C. 51983 had been dismissed for failure to allege action under
color of state law. Plaintiff has filed with this Court a motion for appointment of
counsel and a motion "to introduce the Amended Complaint, Brief and Writ of Habeas
Corpus into evidence."

Denial of a motion to amend the complaint is discretionary with the district

court. Neighborhood Development Corporation v. Advisory Council on Historie

Preservation, 632 F.2d 21 (6th Cir. 1980). Hodges v. Rose, 570 F.2d 643 (6th Cir.

1978). In this case, the amended complaint restated the allegation in the original
complaint that defendants had breached their contract with plaintiff and further alleged
that plaintiff had been injured while working on defendants' property. The district

*The Honorable Douglas W. Hillman, U.S. District Judge for the
Western District of Michigan, sitting by designation.




court denied the motion to amend and proceed in forma pauperis on the grounds that
the complaint was frivolous under 28 U.S.C. 51915(d).
A case is frivolous and can be dismissed if it appears beyond doubt that the

plaintiff can prove no set of facts which would entitle him to relief. Malone v. Colyer,

710 F.2d 258, 261 (6th Cir. 1983). Here, plaintiff has alleged nothing to demonstrate

)

that defendants were acting under color of state law, an essential element in an action

under 42 U.S.C. 31983. Parratt v. Taylor, 451 U.S. 527, 535 (1981). In addition, breach

of contract and personal injury claims do not state federal statutory or constitutional

violations and so are not cognizable in an action under 51983. See, Parratt v. Taylor,

supra, 451 U.S. at 543; Braden v. Texas A & M University System, 636 F.2d 90 (5th

Cir. 1981); Ohio Inns, Inec. v. Nye, 542 F.2d 673 (6th Cir. 1976). Under these

circumstances, it is apparent that plaintiff can prove no set of facts which would

entitle him to relief, and the district court did not abuse its discretion in denying

plaintiff's motion to amend his complaint. Neighborhood Development Corporation v.

Advisory Council on Historie Perservation, supraj Jackson V. Salon, 614 F.2d 15 (1st

Cir. 1980).
Accordingly, it is ORDERED that plaintiff's motions are denied and the district
court's judgment is affirmed. Sixth Circuit Rule 9(d)(2).

ENTERED BY ORDER OF THE COURT
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ISSUED AS MANDATE: JUNE
COSTS: NONE
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