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UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT
IN RE: THE KUHLMAN ELECTRIC COMPANY --
UAW RETIREMENT INCOME PLAN
PENSION BENEFIT GUARANTY CORPORATION,
Applicant-Appellee,
v

NORBERT C. ROTH, SHIRLEY FOX and
KUHLMAN CORPORATION,

Respondents-Appellants,
and

VERN McKELLIP, RAYMOND H. MILLER, and
LOCAL 778 of INTERNATIONAL UNION, UNITED
AUTOMOBILE, AEROSPACE AND AGRICULTURAL
IMPLEMENT WORKERS OF AMERICA, and INTER-
NATIONAL UNION, UNITED AUTOMOBILE,
AEROSPACE AND AGRICULTURAL IMPLEMENT
WORKERS OF AMERICA,

N NN N AN N NN NN N NN NN NN NN NN

Respondents.

£

Before: ENGEL and BROWN, Circuit Judges; UNTHANK, District Judge.
The Kuhlman Electric Company (Kuhlman) entered into a

collective bargaining agreement with UAW Local 778, the bargaining

agent for the employees at its Bay City, Michigan plant, in 1958.

The agreement established the Kuhlman Electric Company -- UAW Retire-
ment Income Plan (Kuhlman Plan). Kuhlman closed its Bay City plant

in July of 1975 and permanently laid off all Plan participants, but
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The Honorable G. Wix Unthank, United States District Judge for
the Eastern District of Kentucky, sitting by designation.
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continued to make contributions to the Plan as required by contract
until September 4, 1976. The Plan continued to pay out benefits
until the Plan's assets were exhausted. On December 10, 1979, the
Pension Benefit Guaranty Corporation (PBGC) filed an application in
the District Court for the Eastern District of Michigan for an order
terminating the Kuhlman Plan as of September 4, 1976, and appointing
the PBGC as statutory trustee of the Plan pursuant to Section 4042
of ERISA (29 1's.C. §'1342 (1976)) . The district! court ieranted the
PBGC's motion for summary judgment on January 13, 1981. Kuhlman

and two of the members of the Plan's Joint Administrative Committee
have appealed the district court's ruling. The union and the other
two members of the Joint Administrative Committee support the position
taken by the PBGC.

Kuhlman contends that it was improper for the district
court to grant the motion for summary judgment when it had not
completed discovery in the case. Kuhlman was seeking to discover
evidence proving that the parties to the original collective bargaining
agreement did not intend that the Kuhlman Plan be such a Plan as
would make it covered under Title IV of ERISA. However, the district
court determined that regardless of any such intent of the parties,

under the criteria established in Connolly v. Pension Benefit Guaranty

Corpay 081 Fo2d: 7295 783 (2 the Gl e 1978), cert. denied, 440 U.S. 935

(1979), the Kuhlman Plan was covered, since by the express terms of

the Plan it clearly did not qualify for an exemption from ERISA
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coverage, as contended by Kuhlman, as an individual account plan.
Therefore, as a matter of law the Kuhlman Plan was held by the
district court to be a defined benefit plan covered by the provisions
of ERISA.

Subsequent decisions by this court confirm the accuracy
of the district court's determination. This court has endorsed

Connolly, supra, concluding that an exemption from the coverage of

Title IV of ERISA as an individual account plan can only occur when
the plan has created separate accounts for each participant and
measures the participant's benefits solely by the amount of funds

in his account. Concord Control, Inc. v. UAW, 647 F.2d 311, 704-05

(6th Cir. 1981); Matter of Defoe Shipbuilding Co., 639 F.2d Sl ks

(6th Cir. 1981). Plans which provide, as here, for employer contri-
butions to a pooled pension fund based on a fixed rate per employee
per working hour and which pay benefits according to years of service

are considered to be defined benefit plans under 29 U.S.C. § 1321(a)

and not individual account plans. This is true even though the

liability of the employer is expressly limited under the Plan to

contributions based on hours worked by the employees. Concord Control,

supra; Matter of Defoe Shipbuilding Co., supra; A-T-O, Inc. v. Pension

Benefit Guaranty Cozp., 634 F.2d 1013, '1018: n’ 9 (6ithi Cirn 980N

Upon consideration, this court concludes that the district court's
determination that the Kuhlman Plan was covered as a matter of law

by Title IV of ERISA was correct, and therefore the district court
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was authorized to establish a termination date for the plan and
appoint the PBGC as trustee of the Plan.

It appears that Kuhlman's real concern centers on its
fear that in any future litigation seeking to hold Kuhlman liable
to PBGC to reimburse it for payments made by PBGC to the partici-
pants of the terminated Kuhlman Plan, that liability, dn the ilioht
of the district court's instant decision, will be held to be res
judicata. The position of PBGC and UAW is that even though Kuhlman's
liability will turn on the same facts as those that are determinative

in the present litigation and even though the issues adjudicated in

this litigation will be a subject of collateral estoppel, Kuhlman's

liability for such contributions would not be determined by applica-
tion of res judicata. PBGC and UAW contend that this is true because
Congress has authorized the PBGC to "split its cause ofi actionilsin
litigation involving termination of pension plans, and therefore the
instant litigation and the succeeding litigation would not be the

"same cause of action."

We agree that Kuhlman's liability under
29 U.S.C. § 1362(b) to reimbuse PBGC for payments to the participants
of the terminated Kuhlman Plan would not be a matter of res judicata

based on the adjudication made in the instant litigation.

Tt is therefore ORDERED that judgment of the district
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court terminating the Kuhlman Plan and appeinting the PBGC as
statutory trustee be and the same is hereby AFFIRMED.

It is further ORDERED that appellee's motion to recover
fees and expenses on the ground that this appeal is frivolous 1is

denied.

ENTERED BY ORDER OF THE COURT
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DATE : Wednesday, October 14, 1981 GEEm il 530 pimi:

PANEL: ENGEL, BROWN & UNTHANK, JJ.

81-1158 1In Re: The Kuhlman Electric Company - UAW Retirement Plan
Pension Benefit Guaranty Corp. v. Roth, et al

(E.D. Mich. Harvey, J.)

In lieu of a panel report there is attached hereto for

the special attention of Judges Engel and Unthank a proposed order
in the captioned case.

Your comments and suggestions are invited.
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