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UNITED STATES COURT OF APPEALS

FOR THE SIXTH CIRCUIT

DonaLp L. Hays, Jr.,, and MICHAEL
C. POTTER,
Plaintiffs-Appellees,
Cross-Appellants, APPEAL from the
United States District
Court for the West-
JeErrERsON County, KENTUCKY, ern District of Ken-
WiLBur Bryeu and RusseLn tucky.
McDANIEL,

VS.

Defendants-Appellants,
Cross-Appellees.

Decided and Filed January 4, 1982.

Before: MerriTT and Jongs, Circuit Judges, and Gisson,*®
District Judge.

Gisson, District Judge, delivered the opinion of the Court,
in which Jongs, Circuit Judge, joined. Merrirr, Circuit Judge,
(pp. 13-16) filed a separate dissenting opinion.

Gisson, District Judge. This civil rights case arose from
a violent altercation between police and demonstrators on
the night of September 26, 1975, at Bittersweet Shopping
Center in southwestern Jefferson County, Kentucky. The

* The Honorable Benjamin F. Gibson, Judge, United States District
Court for the Western District of Michigan, sitting by designation.










2 Hays, et al. v. Jefferson County, et al. Nos. 80-3010-11

final judgment below awarded plaintiff Hays compensatory
damages of $20,000 against Jefferson County, and $5,000 each
against Col. Russell McDaniel and Major Wilbur Bilyeu.
Plaintiff Potter was awarded compensatory damages of $2,000
against Jefferson County, and $500 each against McDaniel
and Bilyeu. Jefferson County was further ordered to pay
$20,000 to counsel for plaintiffs as attorneys fees.

The court below, on a motion for judgment notwithstanding
the verdict, remitted the jury’s award of punitive damages to
plaintiff Hays of $81,000 against Jefferson County and $9,000
against Bilyeu. The award of punitive damages to plaintiff
Potter of $9,000 against Jefferson County and $1,000 against
Bilyeu was also remitted.

The Bittersweet Shopping Center is across from Southern
High School. The September 26, 1975 demonstration was
one of many that took place during the preceding weeks
to protest court ordered busing for school desegregation,
which had been implemented on September 4, 1975 with the
beginning of the school year. The demonstrations occurred
at sites throughout Jefferson County and in downtown Louis-
ville as well as the Bittersweet Center. Many of these
demonstrations were peaceful and orderly, although some had
resulted in varying degrees of violence.

The September 26th demonstration at Bittersweet began
uneventfully. Later, a fire was built in the front of the park-
ing lot, adjacent to Preston Highway. Although originally
contained, the fire grew over time. The crowd also grew as
the day progressed from about 50 to 75 people in the morning
to approximately 300 to 500 people by late in the evening. At
about 7:30 or 8:00 p.m. defendant Bilyeu made a determina-
tion that the fire was becoming dangerous and should be
extinguished. He called in reinforcements and within a few
minutes 40 to 50 police officers arrived. With the presence
of these policemen the crowd became agitated. After con-
sulting with some of the leaders of the demonstration Major
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Bilyeu sent them away and called the fire department. When
the firemen arrived, however, a small group of demonstrators
prevented them from putting the fire out. At this time Major
Bilyeu decided that the crowd was out of control and had to
be dispersed. He sent the firemen away and recalled the
police. The police assembled in the Southern High School
parking lot and prepared to disperse the crowd.

The descriptions of various witnesses as to what occurred
shortly before and at the time the police entered the Bitter-
sweet parking lot were conflicting. There was conflicting
testimony as to the number of warnings to disperse given to
the crowd, the number of demonstrators that were still at
the scene at the time the police entered the parking lot, the
amount of tear gas used, and what the crowd was doing.

After the warnings to disperse, tear gas was fired into the
crowd. Within 15 to 30 seconds the police crossed the street
and entered the crowd. The police began their advance to-
ward the crowd before Major Bilyeu ordered them to do so.
He attempted to stop them with the repeated bullhorn com-
mand “don’t cross the street.” When this proved ineffective,
however, he took no further action to control them.

Plaintiffs’ witnesses from all areas of the Bittersweet Shop-
ping Center testified to widespread damage to vehicles caused
by police officers. There was even some police testimony as
to property damage caused by police. Nor was the police
violence confined to property. Several witnesses testified to
seeing police officers striking demonstrators and passersby
with their riot sticks and pushing and kicking some of them.

The police were all wearing blue jumpsuits, gloves, helmets
and gas masks. Many witnesses testified to an inability to
identify any individual police officers although they attempted
to do so. Defendants admit that identification patches had
not been sewn onto the jumpsuits, at least in part because
the suits had been obtained only a short time before this
incident. There was considerable testimony that the vast
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majority of the officers were not wearing their nametags on
the jumpsuits. A Jefferson County Police Department lieu-
tenant testified that probably 90 percent of the police officers
had no identification tags on.

During the course of the violence that evening plaintiff
Potter was struck across the knuckles and repeatedly on the
back and shoulders by a group of unidentified police officers.
Plaintiff Hays was severely beaten and kicked into a grand
mal seizure and unconsciousness by another group of five or
six unidentified officers. They were also subjected to con-
siderable verbal abuse. Both men were taken to the hospital
where Potter was treated and released. Hays spent approxi-
mately ten days in the hospital. Each of the plaintiffs had
been taking part in the demonstration and had taken part in
others previously. Neither had had any difficulty at any
other demonstration, nor was either arrested or charged with
a crime for their activities at the Bittersweet Shopping Center.

The defendants in this action are the county and the chief
and deputy chief of the county police department. Plaintiffs’
theory of liability was based on.the..defendants negligent
training, superyision, and control of the unidentified officers.
Thé trial court’s instructions were based on a simple negli-
gence standard.! Because this Court holds that simple negli-

1 The trial court stated that the action as based on “the alleged
negligent acts or omissions” of the defendants, (Tr. Vol. IX, at 49),
that the “burden of the proof is on the plaintiffs to establish by a
preponderance of the evidence that the negligence of one or both of
the officials” caused the damages (id.), and “that Chief MecDaniel
and Assistant Chief Bilyeu or either of them negligently supervised,
trained or controlled the police officers under their command at
Bittersweet Shopping Center and that such negligence” caused the
injuries (id. at 50) (emphasis added).

The instructions defined the term negligence as follows:

You are further instructed that negligence is lack of ordinary
care. It'’s the failure to exercise the degree of care which a
reasonably prudent person would have exercised under the
same circumstances. It may arise from doing an act which
a reasonably prudent person would not have done under the
same circumstances or, on the other hand, for failing to do an

act which a reasonably prudent person would have done under
the circumstances,




o

Nos. 80-3010-11  Hays, et al. v. Jefferson County, et al. 5

gence is insufficient to_support liability of high police officials
and municipalities for inadequate training,-supervision, and
control of individual officers, we must vacate the verdict and
remand this matter. to_the District Court for.a new.trial.

The question of whether simple negligence is sufficient to
support a civil rights action for the violation of constitution

nghts either under 42 U.S.C. § 1983 or directly under the

constitution with jurisdiction based on 28 U.S.C. § 1331, has
been troublesome to the bench and bar for some time. In
Baker v. McCollan, 443 U.S. 137 (1979), Mr. Justice Rehn-
quist, writing for the majority of the Supreme Court, said
“[W]hether an allegation of simple negligence is sufficient to
state a cause of action under § 1983 is more elusive than
it appears at first blush. Tt may well not be susceptible of a
uniform answer across the entire spectrum of conceivable
constitutional violations which might be the subject of a
§ 1983 action.” Id. at 139-40. Several of the lower federal
courts have addressed the question in various contexts with
seemingly varying results.

The law is clear that liability of supervisory personnel must
be based on more than merely the right to control employees.
Without more, such a theorv would allow liability on a

Negligence requnes a foreseeable danger of injury to another
and conduct which is unreasonable in proportion to the danger.
A person is not responsible for the consequences of his con-
duct unless the risk of injury was reasonably foreseeable. The
exact occurrence or precise injury need not have been foresee-
able, but injury as a result of negligent conduct must have
been not mer ely possible but probable. If a reasonably prudent
person couldn’t foresee any injury as a result of his conduct
or if his conduct was reasonable in light of what he could
forsee, there’s no negligence.

Conversely, there is negligence if a reasonably prudent person
could foresee injury as a result of his conduct and his conduct
was unreasonable in the light of what he could forsee. Ordinary
and prudent care is that care which persons of ordinary pru-
dence . . . would use in order to avoid injury to themselves or
others.

Tr. Vol. IX, at 51-52.
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respondeat superior basis—a basis expressly rejected by the
Supreme Court in Monell v. Department of Social Services,

436 U.S. 658 (1978) under § 1983, and by this court in Jones

v. City of Memphis, 486 F.2d 622 (6th Cir. 1978) in a direct
constitutional action pursued in accordance with the case of
Bivens v. Six Unknown Named Agents, 403 U.S. 388 (1971).
Specifically, the Supreme Court in Monell stated: _By our
decision in Rizzo v. Goode, 423 U.S. 362 (1976), we would *

appear to have decided that the mere right to control without

any control or direction having been exercised and without
any j@iﬁ@j@,ﬁupemii@j& enough to support § 1983 lia-
bility. See 423 U.S., at 370-371.” Monell v. Department of
Social Services, 436 U.S. at 694 n.58. The Rizzo case requires
that there must be a direct causal link between the acts of
AN NAANAAANAAAA i
individual officers and the supervisory defendants. Rizzo v.
Goode, 423 U.S. at 370-71. Tt is essentially this same concept
that requires that the implementation or execution of a gov-
ernmental policy or custom be shown before liability can be
imposed on a municipality. Monell v. Department of Social

Services, 436 U.S. 658 (1978).

The language and history of § 1983 are silent as to whether
supervisory officials and municipalities can be held liable for
negligently having failed to adequately train, supervise, and
control individual police officers who violate a plaintiff's con-
stitutional rights. The language of § 1983 providing that a
person who “subjects, or causes to be subjected” another to
a deprivation of constitutional rights appears on its face to
be broad enough to encompass merely negligent deprivations.
The broad potential of this language is bolstered to some
extent also by the Supreme Court’s declaration that “[s]ection
[1983] should be read against the background of tort liability
that makes a man responsible for the natural consequences of
his actions.” Monroe v. Pape, 365 U.S. 167, 187 (1961). The
trend of the case law, however, has not been in this direction.
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Rather, the{case law has limited § 1983 so as not to reach

1solated mstances where a neghgent failure to adequafely
Supervise, tr ee, e.g., Jamison
V. McCurrie, 565 F.2d 483 (7th Cir. 1977); Bonner v. Cough-
lin, 545 F.2d. 565 (7th Cir. 1976) (en banc); Parker v. Mc-
Keithen, 488 F.2d 553 (5th Cir.), cert. denied, 419 U.S. 838
(1974); Edmonds v. Dillon, 485 F. Supp. 722 (N.D. Ohio
1980); Rheuark v. Shaw, 477 F. Supp. 897 (N.D. Texas 1979);
Leite v. City of Providence, 463 F. Supp. 585 (D.R.I. 1978);
Schweiker v. Gordon, 442 F. Supp. 1134 (E.D. Pa. 1977);
¢f. Rizzo v. Goode, 423 U.S. 362, 370-71 (1976). But see,
Carter v. Carlson, 144 U.S. App. D.C. 388, 447 F.2d 358 (D.C.
Cir. 1971), rev’d on other grounds sub nom., District of Co-
lumbia v. Carter, 409 U.S. 418 (1973).

A major part of the doctrinal foundation for requiring a
higher degree of culpability than ordinary negligence is the
concern that such a standard would unduly impede or cir-
cumscribe the performance of official duties. The courts look
for some proof that a defendant has a culpable state of mind

— that the ac’GOn or faﬂule to_act was. to_sorpﬁ_dgoree dﬁlleL-
ate rather than 111a11erte11t ~The verbal formulations of this

S

concept have varied from gross negligence or recklessness,
Owens v. Haas, 601 F.2d 1242 (2nd Cir. 1979); White v.
Rochford, 592 F.2d 381 (7th Cir. 1979); Jenkins v. Averett,
424 F.2d 1228 (4th Cir. 1970); Leite v. City of Providence, 463
F. Supp. 583 (D.R.I. 1978); Schweiker v. Gordon, 442 F. Supp.
1134 (E.D. Pa. 1977); Perry v. Elrod, 436 F. Supp. 299 (N.D.
Ill. 1977), to actions or failures to act which, though not
intended to harm the plaintiff, were so likely to violate plain-
tiffs’ rights and cause them injury that the harm was “sub-
stantially likely to result,” Rheuark v. Shaw, 477 F. Supp.
897 (N.D. Texas 1979), to “purposeful non-feasance” in the
face of a duty to act, see Bonner v. Coughlin, 545 F.2d 565
(7th Cir. 1976), to an apparent requirement of intent, see
Edmonds v. Dillon, 485 F. Supp. 722 (N.D, Ohio 1980), but in
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practical terms the underlying concept appears to be similar
in the vast majority of the cases.?
-~ The major impediment to simple negligence as a basis for I
liability of supervisory officials and municipalities, however,
is the Supreme Court’s decision in Rizzo v. Goode, 423 U.S. ]
362 (1976). In Rizzo the Court reversed the lower court’s
grant of injunctive relief against Philadelphia city and police
~/ department officials because the plaintiffs had failed to show
\ an “affirmative link between the occurrence of the various
incidents of police misconduct and the adoption of any plan
or policy by petitioners—express or otherwise—showing their
authorization or approval of such misconduct.” Id. at 371.
The Court made it clear that a showing of “direct responsi-
bility” for the actions of the individual officers is a prerequisite
for liability. The mere “failure to act [even] in the face of a
statistical pattern” of incidents of misconduct was held to be
insufficient to base liability on. Id. at 376. Although Rizzo
involved equitable relief in the form of a somewhat compre-
hensive injunction of future conduct, and federalism concerns
played a mnot insignificant part in the decision, this same
standard has been adopted and applied in cases involving
monetary relief. E.g., Leite v. City of Providence, 463 F.
Supp. 585, 590 (D.R.I. 1978); Perry v. Elrod, 436 F. Supp.
299, 303-04 (N.D. Ill. 1977); Delaney v. Dias, 415 F. Supp.
1351, 1354 (D. Mass. 1976). The result of Rizzo and subse- "
quent cases in the lower federal courts applying the standards !i]
it announced is that a failure of a supervisory. official to su- 0
pervise, control, or train the offending. individual officers is i
not actionable absent a showing that the official either en-
couraged the specific incident of misconduct or in some other
way directly participated in it. At a minimum a plaintiff miist

2 But see, Carter v. Carlson, 144 U.S, App. D.C. 388, 447 F.2d 358
(D.C. Cir. 1971), rev’d on other grounds sub nom., District of Co-
lumbia v. Carter, 409 U.S. 418 (1973) (negligent failure to train or

supervise_pol_ice.force is actionable under § 1983). As will be seen,
infra, it 1s significant that this case predates the Supreme Court’s
decision in Rizzo v. Goode, 423 U.S. 362 (1976).
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show that the official at least implicitly authorized, approved,
or knowmgly acqmesccd in..the. .unconstitutional conduct of
the offending officers. See, e.g., Liete v. City of Providence,
463 F. Supp. 585 (D.R.I. 1978).

Where, as here, the constitutional violation was not alleged
to be part of a pattern of past misconduct, a supervisory
official or a municipality may be held liable only where there
is essentially a complete failure to train the police force, or
training that is so reckless or grossly negligent that future
police misconduct is almost inevitable, e.g., Liete v. City of
Providence, 463 F. Supp. at 590, or would properly be
characterized as substantially certain to result, Rheuark v.
Shaw, 477 F. Supp. 897 (N.D. Texas 1979).

Although many of the cases cited for the above analysis
were brought pursuant to § 1983, the court finds the reason-
ing therein equally apposite to direct constitutional actions
sanctioned by the Supreme Court’s reasoning in Bivens v. Six
Unknown Named Agents, 403 U.S. 388 (1971). The court,
at least on the facts here presented, sees no basis for different
standards in the two types of actions.

There remain some significant issues to be disposed of
so that on remand a new trial may be properly conducted.
Defendant Jefferson County challenges the judgment against
it as impermissibly based on a respondeat superior theory
of liability. Respondeat superior was rejected as a sole basis
for municipal liability in a 1983 action by Monell v. Depart-
ment of Social Services, 436 U.S. 658 (1978), and in a Bivens
action by this Court in Jones v. City of Memphis, 486 F.2d
622 (6th Cir. 1978). The heart of the County’s challenge
concerns the following jury instruction given by the trial
judge below:

This is also a civil action brought by the two plaintiffs
asking for damages, both compensatory and punitive,
becauqe of alleged negligent acts or omissions of high
ranking Tpﬁerson Countv officials, namely Police Chief
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Russell McDaniel and Assistant Police Wilbur Bilyeu,
arising out of actions of officers of the Jefferson County
Pohce Force which took place on September 26, 1975
at the Bittersweet Shopping Center. A government can
act in this case, only through its high ranking officials,
Chief McDaniel and Assistant Chief Bilyeu. The bur-
den is on the plaintiffs to establish by a preponderance
of the evidence in this case that the negligence of one
or both of the officials, Chief McDaniel and Assistant
Chief Bilyeu, was a proximate cause of any injuries and
consequent damages sustained by the plaintiffs.

In order for plaintiffs to recover against defendant,
Jefferson County, the burden of proof is upon the plain-
tiffs to establish each of the following elements:

1. That officers of the Jefferson County Police Force
knowingly beat, bruised and wounded plaintiffs or either
of them about the body.

2. That Chief McDaniel and Assistant Chief Bilyeu
were employed by Jefferson County as Chief of Police
and Assistant Chief of Police respectively, at the time
of the injuries referred to herein.

3. That Chief McDaniel and Assistant Chief Bilyeu, or
either of them, negligently supervised, trained or con-
trolled the police officers under their command at Bitter-
sweet Shopping Center and that such negligence in su-
pervision, training and control was the proximate cause
of the injuries of plaintiffs or either of them, inflicted
upon them by police officers on the occasion complained

of.

You are further instructed that you may not return a
verdict against the defendant, Jefferson County, if you
believe from the preponderance of the evidence that the
plaintiffs were injured by policemen of Jefferson County

merely because of the fact that these policemen were
employees of Jefferson County, Kentucky. In other
words, if you believe that Chief McDaniel and Assistant
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Chief Bilyeu adequately supervised, trained and con-
trolled the police officers, then you shall return a verdict
for the defendant, Jefferson County, even though you
may believe, from the preponderance of the evidence,
that individual policemen in employment of Jefferson
County knowingly beat, bruised and wounded the plain-
tiffs on the occasion complained of. (emphasis added)

Jefterson County argues, in spite of the last paragraph
quoted above, that this instruction, in particular the em-
phasized section, bases its liability solely on the employment
relationship between it and the other defendants, which it
equates with the respondeat superior doctrine. This argu-
ment, however, ignores the fact that a governmental entity
can only act through its principal officials, e.g., Liete v. City
of Providence, 465 F. Supp. at 589. The distinction drawn
by the trial judge in the final paragraph of the above instruc-
tion correctly distinguished the acts of the unidentified indi-
vidual officers, for which Jefferson County can not be held
responsible absent a policy or custom causing such conduct,
e.g., Monell v. Department of Social Services, 436 U. S. 658
(1978); Rizzo v. Goode, 423 U.S. 362, 370-71 (1976), and a
failure to train, supervise, or control those officers by defen-
dants Chief of Police McDaniel and Assistant Chief Bilyeu,
whose failure, for this purpose, would be the failure of Jeffer-
son County as well. The negligence standard in paragraph
3 of the instruction, of course, must be modified to accord
with this opinion, but the instruction is otherwise proper.

Defendants next argue that the trial court’s refusal to give
a contributory negligence instruction to the jury was error.
It is their contention that the plaintiffs’ failure to leave the
scene after police orders to disperse was contributorily negli-
gent on their part. Such an argument on the facts of this
case is groundless. Plaintiffs were not injured negligently,
they were intentionally beaten by the unidentified police
officers. Contributory negligence has never been a defense to




12  Hays, et al. v. Jefferson County, et al. Nos. 80-3010-11

intentional tortious conduct. Such conduct differs from negli-
gence not only in degree but in kind, and in the societal con-
demnation attached to intentional torts, W. Prosser, Law of
Torts, 426 (4th ed. 1971). Plaintiffs’ alleged negligence in
failing to leave the area in no way relates to the allegations
against the defendants in this case.

Addressing the other issues raised by the parties, relating
to the good faith defense, punitive damages® and attorney
fees, is not necessary in light of today’s decision. The parties
will have the opportunity to further address these issues below
as appropriate.

Accordingly, the judgment below is vacated, and the case
is remanded to the district court for further proceedings not
inconsistent with this opinion.

3In the recent case of City of Newport v. Fact Concerts, Inc.,
U.S. ; 101 S. Ct. 2748, (1981), the Supreme Court held that

municipalities are immune from punitive damages in § 1983 actions.
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MEergirT, Circuit Judge, dissenting. This case raises two
sets of issues. One concerns the standard of liability of the
County under 42 U.S.C. § 1983 and directly under the Four-
teenth Amendment. The other concerns the standard of lia-
bility of the police chief and his deputy as supervisory officials
under § 1983.

I. LIABILITY OF THE COUNTY

With respect to the County, I believe that the reasoning of
Monell v. New York City Department of Social Services,
436 U.S. 658 (1978), requires that plaintiffs show that the
County followed a “policy or custom” of encouraging, or at
least not discouraging, police brutality in order to recover
under § 1983 or in a direct action under the Fourteenth
Amendment. The District Court directed a verdict on the
51983 claim because plaintiffs failed to offer proof of a
“policy or custom” under Monell. But the District Court let
the direct Fourteenth Amendment action under § 1331 against
the County go to the jury under a negligence standard.
This was error. Although it is unclear after Monell whether
the Supreme Court will approve this Circuit’s implication of
a Bivens-type direct action under the Fourteenth Amendment,
it is clear that in this Circuit the Monell standard also ap-
plies to direct actions against municipalities, as Judge Phillips
stated for the Court in Jones v. City of Memphis, 586 F.2d
622, 624-25 (6th Cir. 1978). Since there is no evidence that
the harm in question here resulted from a county “policy or
custom,” tacitly or expressly adopted or followed by the
county or its officials, I would hold that the proof is insuf-
ficient to permit the case against the County to go to the
jury on the direct Bivens-type action. In order to establish
such a policy or custom, the plaintiff must at least show
that the city had notice of a prior pattern of police miscon-
duct likely to recur if no steps were taken to prevent it. As
I understand the record, there was no such proof in this case.
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II. LIABILITY OF SUPERVISORY POLICE
OFFICIALS UNDER § 1983

With respect to the two individual defendants, neither
negligence alone, as the District Court charged the jury, nor
gross negligence alone, as the majority seems to hold, should
be the exclusive standard of liability for supervisory police
officials under § 1983. If police officials do not directly par-
ticipate in a federal constitutional violation, the question is
under what circumstances should they be held accountable
when their agents commit an illegal seizure of the citizen’s
person or engage in conduct amounting to summary punish-
ment. Under what circumstances should such supervisory
officials be liable for failing in their duty to “protect” citi-
zens against police brutality?

Where the supervisory official does not direct, encourage, or
otherwise participate in the wrong committed by his agent,
it seems clear that “fault” — a “neglect” or refusal to train
or take other protective action in advance — is only one ele-
ment of liability. Another element is also necessary. The
official must have “knowledge” that the constitutional in-
jury is likely to occur unless action is taken. There must be
some past pattern of misconduct, some prior misbehavior, or
other prior act that puts the official on notice of the poten-
tial constitutional deprivation. In this case the police officials
affirmatively tried to stop the advance of the policeman on
the crowd of anti-busing demonstrators, and as our Court
states at page 9 of its opinion, there is no allegation or proof
that the brutality was “part of a pattern of past misconduct.”
Therefore, although a jury might find on the facts of this case
a “neglect” to give police officers adequate riot training, it
could not find the requisite “knowledge” or “notice” of prior
misconduct.

The knowledge element is derived from the purpose of
§ 1983. It was part of the anti-Ku Klux Klan act of 1871, a
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primary purpose of which was to impose a “duty of protection”
on local officials, a duty to protect blacks from the night riders
and others who systematically deprive them of their civil
rights. In light of this purpose, it is clear that police officials
should be liable when they fail to take any steps to remedy
a known pattern of police brutality. Where, however, there
is no proof of a pattern of prior misconduct known to the
officials, they should not be held liable under § 1983 for
simply failing to provide adequate training,

This “knowledge” element seems implicit in Justice Bren-
nan’s analysis of § 1983 for seven members of the Court in
Monell, as well as in Justice Powell’s concurring opinion. In
analyzing the “language of §1983” Justice Brennan states:

Indeed, the fact that Congress did specifically provide
that A’s tort became B’s liability if B “caused” A to sub-
ject another to a tort suggests that Congress did not in-

tend § 1983 liability to attach where such causation was
absent. See Rizzo v. Goode, 423 U.S. 362, 370-71 (1976).

This sentence is followed by a footnote which states in
pertinent part:

Support for such a conclusion can be found in the legisla-
tive history. . . . The primary constitutional justification
for the Sherman Amendment was that it was a necessary
and proper remedy for the failure of localities to protect
citizens. . . . and according to Sherman, Shellabarger, and
Edmunds, the amendment came into play only when a lo-
cality was at fault or had knowingly neglected its duty to
provide protection. (Emphasis added.)

436 U.S. at 692. This language from Monell indicates to me
that knowledge of the impending constitutional violation is a
necessary element of the constitutional tort.

In his concurring opinion which attempts to further ex-
plain the rationale of the majority opinion, Justice Powell
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notes that liability under § 1983 should be read as limited
to “affirmative conduct,” id. at 706, or read “as a limitation
of the statutory ambit to actual wrongdoers, i.e., a rejection
of respondeat superior or any other principle of vicarious li-
ability.” Id. at 707.

Thus, considering the language of §1983, its original pur-
pose and the statements of the Supreme Court concerning
liability in Monell, 1 conclude that in police brutality cases
against supervisory officials § 1983 requires plaintiff to show
knowledge of a past pattern of misconduct or some prior
misbehavior or some other prior act that puts the official on
notice of the potential constitutional deprivation. Since there
was no showing of the knowledge element of the wrong in
this case, I would reverse and instruct the District Court to
enter judgment for the supervisory police officials.
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Civil Action No. 82-273
Jeffery L. Combs v. Letcher County, Kentucky Sheriff's Department, et al.
June 13, 1983

Appearances: Steven M. Fitten & Virginia M. Meagher for plaintiff
James W. Craft & Harold D. Bolling for defendants

Court convened at 9 a.m. Jury not present. Shortly thereafter discussion
as follows:

THE COURT: You are going to show that to this Cour R I amSnolE
going to give a default judgment against Letcher County and unless you can
convince me, which you haven't by your memorandum of witnesses, that is
inadequate, but I am not going to permit a default judgment against Mr. Hall.

Was Mr. Hall present when Mr. Wyatt did this?

MR “RITTEN: 0 Nosisiir .

MR. CRAFT: No, sir, he was not.

THE COURT: The only thing you are after Mr. Hall on is you claim
he didn't properly manage the police department?

MR. FITTEN: That is primarily it and a failure to discipline
Mr. Wyatt.

THE COURT: After this was over?

MR. FITTEN: Afterwards and before, Your Honor.

THE COURT: I won't permit any evidence as to what took place after
this happened.

MR. FITTEN: I understand the Court's position and of course we note

our exception.

THE COURT: Now I will do this: We will not try as to damages to him
today but I will sustain the default judgment as to him but I will grant a
trial as to them and of course we won't tell the jury that we have a default
agrtol M, Wyatty

MR. FITTEN: Your Honor, our position is the Court's order granted
us a default against Mr. Hall.

THE COURT: Yes, sir, you have your default as to Mr. Wyatt.

MR. FITTEN: But the Court's order said also as to Mr. Hall and
Mr. Wyatt.




THE COURT: Right, but I found out here today that Mr. Hall
wasn't present during this. There is no evidence that he had any
preconceived knowledge that this was going to happen.

Now, maybe on-- You might say he reasonably should have known
this was going to happen. That is what you are going to contend,
based on custom or practice. But now in order for us to proceed
here today you are going to have to decide if you are going to have
to abandon your claim altogether, waive your claim as to Mr. Hall,
the sheriff and Letcher County. 'In order for us to have a hearing
on the damages today.

Now, if you-- I don't want to feel I am coercing you. This
is going to delay it some. This is going to delay it. But you
have still got your default judgment against Mr. Wyatt, the
defendant, upon the issues of liability.

MR. FITTEN: Your Honor, may we have a sidebar conference on
this?

THE COURT: Just have you a seat, gentlemen. Well, let's
do this: The parties are excused. Bring the jury up.
And before you leave, Mr. Craft, I want to see you back in
Chambers.
(The jury returned to the courtroom at 10:19 a.m.)
THE MARSHAL: The jury panel is back in the courtroom,

Your Honor.

(Recess at 10:22 a.m.)
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PETITION FOR REMOVAL of deft, w/ cert. copies from Floyd Circuit Ct.
(NOTE: No exhibits attach. to complaint)

BOND FOR REMOVAL of deft for Costs & Disbursements in sum of $1,000
w/ Eugene C. Rice as surety. per requir. of 1446(5((d) of USC.

VERIFICATION of counsel for deft

MOTION, of plff to remand action to state court., w/Exhb. attach.
RESPONSE, of deft to plff's mot. to remand.

ORDER: (GWU) plff's mot. to remand is DENIED. Copies as noted.
ORDER: (GWU) Prelim: Conf. set for 12/14/83 at 3:00 P.M.; on or bef.

11/30/83 parties fil prelim., trial memo. per 9/22/80 std. order
attach. Copies .as noted.

PRELIMINARY MEMORANDUM, of plff.

PRELIMINARY CONFERENCE MEMORANDUM, of deft
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proceedings w/AFFIDAVIT of Steyen M. Fitten
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JEEFERY T, COMBS LETCHER COUNTY SHERIFF'S DEPT.

xs. _Letcher County Sheriff's Dept., et al

mhs
Vo~ 1 U il Gl

Jeffrey L. Co

f
DATE: | MR

AFFIDAVIT of plaintiff to proceed in
Endorsed Order granting motion filed. Noted 4-20-82

CM 4-19-82. i
04-19-82 2 COMPLAINT filed. Summons issued. 3 copies of complaint,
!
|

—— L
04—19—92~]l forma pauperis filed.

summons and consent form issued to U.S. Marshal. Copy
of Consent form mailed to plaintiff's counsel.

i 14/29/82 3 SUMMONS Returned and filed. Served Vernmon Hall on 4/22/82 by cert mail; Served
Letcher County Sheriff's Dept. on 4/22/82 by cert mail; Served Thurman
"pete'" Wyatt on 4/22/82 by cert mail. FEES:$18.00

MCTION of defts to dismiss, filed. c¢/m 5/11/82

MCTION of pltf for change of venue and memorandum contra to motion to dismiss,

filed. c¢/m 6/11/82
e Ui S District Count

6/15/82 MEORANDUM & ORDER That this action is transferred to th
for the Eastern District of Kentucky, filed. Green, J. c/m 6/15/82 (6/17/82)

|
i
x

5/14/82
6/11/82

6/21/83 RECORD received from Northern District:gf Ohio Given new number 82-273

7/9 ORDER: (GWU) ent. 7/12/82; Action set for PRELIM. CONF. on 9/30/82 at
3.30 P. M. n/U. S. Fed. Courthouse, Pike; on or beg. 9/16/82, each
pty shall prepare & fil w/Court a prelim. conf. memo. SPECIFICALLY,
the ptys are to address iss of where physically this case should
be tried. - Copies as noted.

MOTION, of plff for leave to fil late Prelim. Conf. Memo.

PRELIMINARY CONFERENCE MEMORANDUM, of plff.
Prelim. Conf. held at Pike on 9/30/82

CIVIL MINUTES: (GWU)/ (1) Mot. of plff to fil late prlim. conf. memo
SUSTAINED: prelim. conf. memo fil this date; (2) Discovery &/or
Depos to be complete & fil w/clerk on or bef 3/30/83; depos of any
witness es to be fil w/clerk on or bef 5/30/83; (3) Pre-Trial set
for 6/2/83 at 10:00 a.m. (4) Trial, by jury, set for 6/13/83 at 9:00
a.m. Copies as noted w/attached std. orders. *add'l copy of Pre-trial
Order & Exhibit List per request to S.Fitten on 4/26/83 5

MOTION, of defts for ext. of time n/which to fil prelim. conf. memo.

ORDER: (GWU) ent. 10/19/82 deft hav. mov. for ext time of 30 days from
10/8/82 to fil prelim. memo, IT IS SO ORDERED. Copies as noted.

MOTION, of defts for ext. time to & inc. 4/30/83 to complete discovery
&/or depositions.

ORDER: (GWU) defts having mov court for ext. time to & inc. 4/30/83
to complete discovery, IT IS SO ORDERED. Copies as noted.

NOTICE, of plff to take depos. of Edith Clark, L. Alan Bacon, DDS. -

on §9/425 /483 at s 3:00 pem'.
ENTRY OF APPEARANCE, of Virginia Meagher on behalf plff.

MOTION, of plff for default judgment or alt. judg. on pleadings;
MOTION to compel & impose sanctions w/MEMORANDUM of law.




DC 111A
(Rev. 1/75)

PIKE 82-273 CIVIL DOCKET CONTINUATION SHEET PIKE CIVIL 82-273

PLAINTIFF DEFENDANT
poBAEENo. 82

JEFFERY L. COMBS LETCHER CO., KY., ET AL

PAGE OF =

PROCEEDINGS

*

MOTION, of plff for leave to fil amended pre-trial memorandun .

AMENBEB—PRE—TREAB—MEMBRANBHM;—OE-piff—TENBEREB—S%S&%SST—Rf- #2

NOTICE, of plff to take depo. of Medical Records Dept., Kingspo]
TN; EDith Clark, Director of Medial Records Holston Valley
Community Hosp., Kingsport, TN; Thelma Coates, Director X-ray
Dept, Kingsport, TN; Bud Hensley Kingsport, TN. Attest. Copy
Handed to plff's atty. to obtain Foreign Dep. Subpoena.

CIVIL MINUTES: (GWU) Pre-Trial held at Pike on 6/2/83 ordered
(1) Mot. of plff for default judgment on the issue of liabili
be, and hereby is SUSTAINED; (2) Mot. of plff for leave to i
amended pre-trial memo. SUSTAINED; w/amended pre-trial memo
Fil as of date this order; (3) trial by jury prev. sched for
6/13/83 at 9:00 a.m. shall be on issue of DAMAGES ONLY. Copie

as noted.

ORDER: (GWU) ORDERED Judgment ent. in favor plff, Jeffery L. Corm
& against Vernon Hall and Therman Pete Wyatt, on all issues in
action relating to the liability of the defts to be found due
to the plff as damages IT IS FURTHER ORDERED action placed on
calendar of court for trial on issue of damages alone on 6781587
at 9:00 A.M. Copies as noted.

AMENDED PRE-TRIAL MEMORANDUM, OF ! Pt daRE o 28l

NOTICE, of plff to take depo. of W. A. BIRCHER, DPSHenE6/97Ii88
3:00 p.m.

MOTION AND NOTICE, of defts for court to set aside order ent.
6/2/83. w/notice of hearing at court's conven.

MOTION, of plff to amend judgment.

RESPONSE, of plff to defts' mot. to set aside default judgment.

(NO CERTIFICATE OF SERVICE ATTACHED) 3

DEPOSITION, of Wendall A. Bricher, D.D.S. taken pur to notice O

behalf plff, w/ Exhibits 1, 2, 3 (EXHIBITS TAKEN OUT OF DEPOSI
& ENTERED AS TRIAL EXHIBITS FOR PLFF ST 0 1)

DEPOSITION, of Thelma Coates, taken pur. to notice on behalf p
Exhibits 1,2,3 marked and placed in Vault, Shelf #2; Exhibit #
is attach to deposition{ EXHIBITS TAKEN OUT OF DEPOSITION & EN
AS TRIAL EXHIBITS FOR PLFF # HoIGEO A BECED s Tl

DEPOSITION, of Bud Hensley taken pur. to notice on behalf plff.
Collect. Exhib. #1 attach(4 pgs.EX.-REMOVED & ENT. AS TRIAL EX

DEP#4 |DEPOSITION, of Edith Clark taken pur. to notice on behalf plff.
1 licollect. Exhb. #L attach. (EXHIBIT REMOVED & ENT. AS PRIATLEXY

DEP45 |EVIDENTIARY DEPOSITION, of Dr. Allen Bacon {so captioned by Cou
reporter, however, no testimony Treported. TENDERED 6/13/83
783,
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CIV. MIN.GEN'L (GWU) on 6/13/83 matter called for jury trial, w/
parties & counsel present, jury roll called & recessed to jury
room WHEREAS, Court heard Counsel & ORDERED (1) mot. of PLEE
amend Judg. fil 6/2/83 to include Letcher Co.,KY. Sheriff's Dept
OVERRULED (2) The Default Judg ent. on 6/2/83 as to V. Hall indix
or in representative capacity, is SET ASIDE. The Judgment for
plff & against deft, Thurman Wyatt is REAFFIRM. & SHALL REMAIN Il
FULL EFFECT (3) Mot. of defts to set aside the Default Judg on
6/2/83 is SUST. in part as noted in item $#2 of this Order (4) The

plff is given 30 days to & inc. 7/13/83 to amend plead to bring
in other parties or designate other capacity of parties herein.
If necessary plff shall cause process to issue & srvs thereon;
(5) All parties shall complete disc. as to amend. plead & cause
same to be filed into record on or before 9/15/83. (6) Statement
of costs of jury reporting for service this date shall be prepare
& filed into record by Clerk. (7) By reason of delay caused by
defts, failure to: file an answer, file approp. memo as ordered
by Court & to appear at pre-trial conf, the Court will impose
monetary costs; (8) Pre-trial Conf set for 10/25/83 at 9:00 A. M.
(9) Trial by jury will be called 11/1/83 at 9:00 A. M. Copies

as noted.

CLERK'S ASSESSMENT OF COSTS INCURRED BY ATTENDANCE OF JURORS ON
RO ALSE LGOI

MOTION, of plff for leave to fil amended complaint.

& 1 L of £s — IRIAI- DEMANDED) .
i4%H§§g¥§§§WHQ$JN®-Of«piff TENDERED- -8/-1-/-83- (JURY-T )

| ORDER: (GWU) amended complaint of plff FILED and service of summons
‘ be made thereon. Copies as noted.

31 | AMENDED COMPLAINT - Summons & 1 copy iss. w/2 copies Form 18A
| Notice to Attys w/copy Orig. complaint & Amended Complaint and 1

ag. order & stip. attach./4Summ. & 1 co issu. on orig. & amen .
Hgg%o. w/ Mag. Ogher & IStiparattachl ion 8¥y Judge Ex.Let.Co. 10/26

32 | SEPARATE ANSWER, of deft Thurman "Pete"Watt and Vernon Hall.

33 | PRE-TRIAL MEMORANDUM, of defts, Thurman "Pete" Wyatt and Vernon
Hall.

34 WITNESS LIST, of defts, Thurman "Pete" Wyatt & Vernon Hall.

35 STIPILATIONS OF FACT, of defts, Thurman "Pete" Watt & Vernon Hall.

COPY OF SUMMONS w/ Receipt for Cert. Mail attach. #P446 530 560 to
Letcher Co. Fiscal Court; #P446 530 559 to Harold D. Bolling, atty
for County of Letcher., date stamped as mailed on 10/7/83

10/24
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1983

10/24

CIVIL MINUTES: (GWU) Pre-Trial held at Pike 10/24/83 (1) imposit
of costs atainst defts by reason of court's order of 6/14/83 i
CONTINUED UNDER ADVISEMENT; (2) action cont'd to 11/1/83 at 9:
a.m. for trial, by jury. further parties advised if settlement
reached after necessitating attend. of jury panel costs will b
assessed to parties equally. Copies as noted.

Summons w/ 1 copy issued(per reqg. of atty of plff as to Cty Judc
Ex. for Letcher Co. for Letcher Co. Fiscal Courf) emiarig. con
& amend. complaint & mailed to USM. for service w/ copy of In
forma pauperis order (REF#l) & Mag. Order & Stip. Order on 10,

ADDITIONAL SUMMONS & 1 copy iss. w/copy in forma paup. order f£fi
4/19/82; w/attest copy Order dated 6/14/83; and complaint fil
4/19/82 and amended complaint fil 8/16/83 & handed to plff's at
for service, for deft., Letcher Co., Ky., Sheriff's Department

& in forma paup order 4,

ADDITIONAL SUMMONS & 1 copy iss. w/copy/order fil 6/14/82; comp]
fil 4/19/82; attest copy order 6/14/83; & amended complaint £fi]
8/16/83 & handed to plff's atty for service, on Letcher Co., Ky
Fiscal Court, Serve: Ruben Watts, County Judge Exec..

ADD'L SUMMONS w/ ret- Let. Co. Sheriff's Dep. served on 10/28/83
by Martha Owen, attorney by serv Sheriff's office, Whitesburg,
w/ Amended Complaint & Complaint

IADD 'L, SUMMONS w/ ret. -Letcher Co. Fiscal Court served on 10/31/{
by serving Office of Reuben Watts ,Co. Judge Exec. Execut. on
said date by Cecelia Bates, SEc. w/ Amend. Comp. & Complaint

MOTION of plff for CONTINUANCE w NOTICE of hear on mot. at 9:0
any LL/L/83 " AFFIDAVITS of V. Meagher, atty for plff & MEMORAMI
of law in support of mot. for continuance - TENDERED 10/31/83

ORDER (GWU) on plff's application, X-ray exhibits listed as D on
| Exhibit List be permited to be w/drawn to be used by plff for
& ret4 to Clerk by 4:00 P. M. on 10/31%83 1 Copiles fasinotecd:.

[RECEIPT FOR EXHIBITS executed by S. M. Fitten ,atty for plff as
noted in ORDER (REF#40) X-rays listed as 1, 2, 3, as é&ntered in
the record w/ DEPOSITION #44Thelma Coates) Copies as noted.

IOTION of plff for CONTINUANCE w/ Notice & AFFIDAVITS of Aty sVl
Meagher & MEMORANDUM of law w/ CERTIFICATE OF SERVICE fil 10/ 33

CIVIL MINUTES: (GWU) Hearing on Mot. to Continue Trial held at Pi
on 10/31/83 aordered. said motion, OVERRULED. Copies as noted.

CONTINUED
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ORDER: (GWU)on 11/1/83 at Pike matter was call for trial by jury.
Out of pres. of jury court considered statements of counsel
for the parties hereto & by reason thereof is of the opinion &
finds that whether or not the defts, Letcher Co., Ky., Fiscal
Court & Letcher Co., Ky., Sheriff's Dept. are properly before the
court and, if_so, the time when they were brought before the
court has not been factually or legally determined. It, therefore
appears that the issues between plff, Jeffery L. Combs & said
defts are not properly joined & by reason thereof, IT IS ORDERED
action SEVERED as to defts Letcher Co., Ky., Fiscal Court & Letcher
Co., Ky. Sheriff's Dept. Copies as noted.

CIVIL TRIAL MIN: (GWU) At Pike Trial began on 11/1/83 as matter callec
for trial by jury as to defts Vernon Hall & Thurman "Pete" Wyatt
w/jury being selected & sworn. Presentation of evid. on behalf
of plff was begun But not concluded. Trial proceedings recessed
to 9:00 A.M. w/counsel for ptys to be present at 8:30 A.M. on
11/2/83. - Copies as noted.

| INSTRUCTIONS, offered by deft.

INSTRUCTIONS TO JURY, offered by plff.

| CIVIL TRIAL MIN: (GWU) At Pike Trial resum on 11/3/83; upon conclu.
| of defts evid. & rebuttal on behalf plff, court heard counsel out
pres. of jury & ORDERED oral renew. mot., of defts for direct.
verdict SUSTAINED as to deft, Vernon Hall; OVERRULED as to deft,
Thurman "Pete" Wyatt; as to remain issue of damages; WHEREAS a Rule
51 conf. had & matter contd for further proceedings to 11/3/83
at 9:00 A.M. w/counsel direct to be present at 8:30 a.m. Copies
as noted.

CIVIL MINUTES TRIAL:; (GWU) Trial contd on 11/38/83 w/jury hearing
closing statements by counsel & receiving instructs. of court.
The jury returned a verdict by answrs to Spec. Interogs. 1 - 4
finding for the plff against the deft, Thruman"Pete" Wyatt. The
court accepts the finding of the jury & enters judgm. for the
plff in a total sum of $26,071.46. A written judm of court pur.
to Rule 58 of FRCP will be forthcoming; matter contd. to 12/14/83
at 11:00 a.m. for hearing on all pending mots & for a status
conf. as to those defts previously severed by order of this court,
Copies as noted.

| VERDICT BY ANSWERS TO SPECIAL INTERROGATORIES (1) The Jury finds

| by a prepond. of evid. that plff, Jeffry Combs, endured injury,
pain, disfigurement, loss of capac. for enjoyment of life as
a direct & proximate result of the acts of deft at time & place
contain in evid. & awards damage against said deft. ANS. Yes.
-—---If jury answer is yes it will insert sum so awarded. ANS.
$20,000.00; (2) The jury finds by prepond of evid. that plff,
Jeffry Combs incur med. expenses as direct & prox. result of acts
of deft Thurman P. Wyatt at time & place contain in the evid. &
awards damage against said deft. ANS, Yes. CONTINUED NEXT PAGE
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11983

J8/3

CONTINUED If Jury answer is yes, it will insert sum so awarded
ANS. $5,721.46 (3) The jury is unable to find by a prepond. of
evid. that plff, Jeffery Combs sustain substan actual damages, he
ever, jury finds that plff is entit. to nominal damages in some
nominal amt. against deft, Thurman Pete Wyatt. ANS T Nol.-i (1) e
the jury finds by a prepond of evid. that plff, Jeffery Combs,
in add. to act. or nominal damages, is entit. to an award of pun
damanges by reason of acts of deft, Thurman P. Wyatt at time & p
mention 4in evid. ANS. Yes. If jury answer is "Yes! it will inser
the sum so awarded $350.00.

JUDGMENT: (GWU) Pur. to FRCP 49, the court submit. jury interrogs
FOEl d BandrnaioREEac Ry as o special verdict, as to defEE s Thw T
Pete Wyatt, ORDERED & ADJUDGED That Judgm. be ent for plff,
Jeffery Combs, & against deft, Thurman Pete Wyatt in sum $26,07
toget. w/costs. Copies w/notice of entry as noted.

SEALED ORDER (Note: placed in Vault).

ORDER: (GWU) On 11/14/83 an in-chambers conf. held w/OCR & dep.
clerk B. England pres.; the questionaires concern deliberations
of jury were open & view by court. IT IS ORDERED questionaires
shall be sealed & placed w/order of 11/7/83 pend. further order
of court; & that counsel will be advis of results of questionai
by subseg. memo opin of court & be furnish opportun to give the
court memo of points & authorties; FURTHER court reporter & cile
direct that transc. of proceeds held herein & record are to be
kept sealed pend. further orders of court. Copies as noted.

MEMORANDUM OPINION & ORDER: (GWU) At conclu of trial & after deli
& discharge jury, it was reported to court"while jury was in
transit, between the jury room & the courtroom, an off-hand rem
was made by unidentified juror to the effect that
the deft, Thurman Pete Wyatt would not have to personally pay a
of the damages found agnst him by the jury except pun. damages"
Before advis parties of info given to court & in an efft. to as
certain that a potential issue may exist, the court caused an
inquiry to be made w/indiv. members of jury. The inquiry was a
questionaire, a copy is attach, which was maid s tol indivi S Trors
It was to be ans, but not signed nor marked in any manner to ald
ify the person answer. the questions. the ans. questionaire was
placed in an unmarked envelope which was to be placed in a larg
envelope for return via U.S. Mail to clerk of court. the court
pres. clerk & court reporter exam. the answered gquestionaires ¢
Has ordered same sealed. The answers of jury reflect: (a) there
was an atmosphere or understanding in the jury room that there
a bond or some type of liabil. ins. (However it should be notec
that the evid. reflect. that a part-time deputy had a bond in ¢
to the bond of the sheriff. Further the law, instructions of tt
court permits the jury to consid. the financ. resources of the
in assess. punitive damages. CONTINUED ON THE NEXT PAGE.
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" | CONTINUED: (b) The amt.of the bond &/or ins. was unknown by 50% of
the jury w/the remain. half being under the impress. of a

sum of liabilitviranqg. Efrom S50,000% te:$200,000. (c) 2/3%ofithe
jury did not believe the fact there was a bond &/or ins & the amt.
thereof had any effect & the special verdict of the jury would hav
been the same. The remain. 1/3 had the opin. that it was question
able as to the effect & one was of the opin. that it may have
result. in a "hung jury" had there been no such bond &/or ins.

The parties are request to furnish to the court, memo of points

& auth as to the effect, if any, the foregoing may have upon the
special verdict of the jury, new trial, &/or remittitur. IT IS
ORDERED: memoranda be submitted not less than 7 days before the
hearing in the U.S. Courthouse on 12/14/83 at 11:00 A.M.

Copies as noted, w/attach questionaire.

ANSWER, of deft, Letcher County Fiscal Court.

SUMMONS, w/Marshal's return srv. on Kim Roberts by cert. mail returr
recpt. on 10/31/83 for Ruben Watts, Co. Judge Executive, Letcher
Co. returned UNEXECUTED on 11/28/83.

NOTICE of appeal of plff from Order filed 11/3/83 sust. mot. of
deft V. Hall for directed verdict; 2) decision rendered on 11/3
83 striking plff's claims under 4th,5th,8th & 14th mands, 28 USC
Sec. 1331 & 1332 & pendent & diversity claims against V. Hall;
3) decision on 11/1/83 striking defts, Letcher Co. Ky. Sheriff
dept & Letcher Co. Ky. Fiscal Court from complaint 4) ruling
on 6/13/83 which did not grant default judgment against deft,
Let. Co. Ky. Sheriff's Dept. 5) Order fil 6/13/83 setting
aside default judg. against V. Hall. Copies to 6CCA w/ copy
of Order Eil 16 /187880111 /1/ 883 e/ /8 3= Gl/87/ 88 Ew/a 16 CA =881l
up date of docket sheet; copy w/ Form 411, copy of docket sheet
6CAL 31l to S.Eitten, . Meagher, J. Crafti & i Bolil ing)

DY/ :MEMOPANDUM OF POINTS & AUTHORITIES, of plff re: evid. of Sheriff's
Bond.

58 |MOTION of plff for disqualification of judge & to stay proceed. w/
AFFIDAVIT of Steven M. Fitten, atty for plff

59 i TRANSCRIPT ORDER, of plff order pre-trial proceeds. June 2 & 13,

1983; testimony Vernon Hall, Pete Wyatt, Jury instructions, etc.




To capsulize or summarize this matter:

On 19 April 1981, in Letcher County, Kentucky, Thurman
"pete" Wyatt, a part-time or special deputy, shot and wounded
Jeffery L. Combs, a citizen and resident of Letcher County, Kentucky.

Wyatt contended that Combs, who was drinking and under the
influence, was riding a bicycle belonging to Wyatt's children amd-
which had been taken without permission and authority. He stopred
Combs and shot him after he flourished a knife.

Combs admits that he had been drinking, but denies that he
was under the influence. He contends he was hitch-hiking and given
a ride by a stranger from whom he purchased the bicycle. He denies
having or flourshing a knife.

On 19 April 1982, Jeffery L. Combs filed a complaint in a
United States District Court in the Eastern Division of the Northern
District of Ohio. The basis of the Complaint is a civil rights action
under 42 U. S. C. 1981-3-5¢and 6. PRe@denst claims are asserted by
wayAdiversity.' 'The defendénts are noted as Thurman "Pete" Wyatt,
Vernon Hall, and Letcher County Sheriff's Department.

A motion to dismiss was filed on behalf of Vernon Hall an&
Thurman P. Wyatt for improper venue.

Plaintiff concedes improper venue but "because of word" passed
along to him by local law enforcement officials the trial should be
elsewhere by reason of serious risk to physical being of plaintiff,
adverse publicity, prejudice, agd pgverty.

A preliminary conference was set on 30 September 1982.

It subsequently appears that plaintiff married a young lady who worked

for the County Government in Letcher County, Kentucky. He returned




to the County on an occasion thereafter and was not harmed nor
arrested on a pending warrant for theft.

A pre-trial was set for the 2nd day of June 1983 and a trial
on the 13th day of June 1983.

No one appeared on behalf of Vernon Hall and Thurman "Pete"
Wyatt at the pre-trial hearing on 2 June 1983, The Court, by way of
sanctions, sustained the motion of plaintiff for a default judgment
against the defendant, Thurman P. Wyatt, upon the issue of liability
and against the defendant, Vernon Hall, in a representative capacity
upon the issue of liability.

On 13 June 1983, the Court was of the opinion that Vernon
Hall, in a representative capacity, had a meritorous defense and it

government and/or the

would not be fair to the/tax-payers to permit a default judgment to
be entered as to said defendant in said capacity and the default
judgment was set aside.

The Court was of the opinion the only defendants before the
Court on this complaint were Vernon Hall, in a representative capacity,
and Thurman P, Wyatt.

The plaintiff was given the option of going to trial as
to the two defendants or a continuance with leave to file an amended
complaint. The plaintiff chose the latter. A pre-trial was set for
24 October 1983 and trial for 1 November 1983,

An amended complaint was filed setting forth the same
claims and noting as defendants, Letcher County Fiscal Court,

Robert B. Collins, Judge; Letcher County Sheriff's Department, a
separate entity; Thurman P. Wyatt and Vernon Hall,

On 24 October 1983, Steven M. Fitten did not appear
Ms Meagher appeared as lead counsel and announced that Fitten
unable to appear because of physical illness.

On 31 October 1983, Plaintiff admitted inability to
fect service upon Letcher County, Kentucky, Fiscal Court, and
for a continuance. This motion was denied.

Again, the Court was of the opinion, the only defendants
upon which issues were joined were Vernon Hall, in a representative
capacity, and Thurman P. Wyatt. The matter went to trial upon these
two defendants upon the allegations of the complaint, by jury, on
1 November 1983.

Upon the conclusion of all the evidence, the Court entered




a directed verdict against the plaintiff and in favor of the
defendant, Vernon Hall, in a representative capacity. The mat-
ter was submitted to the jury upon the issue of damages as to

the defendant, Thurman P. Wyatt. The jury, by way of special
interrogatories, found the damages to be: punitive in the sum of

$ 350.00; medical in the sum of $ 5,721.46; pain and suffering in
the sum of $ 20,000.00. An interlocutory judgment was entered for
the plaintiff, Jeffery L. Combs and against the defendant, Thurman
P. Wyatt on 4 November 1983. The matter was continued until the
14th day of December 1983 to consider the remaining issues against
the remaining party or parties.

The defendant, Letcher County Fiscal Court filed its an-
swer to the plaintiff's amended complaint.

The plaintiff files a notice of appeal:

1. Order of Court sustaining the motion for a directed

verdict for defendant, Vernon Hall, in a representative

capacity.

2. Order of Court denying pendent jurisdiction.

3. Order of Court finding that Letcher County Sheriff's

Department, as a separate entity, was not before the Court;

Order of Court finding that Letcher County Fiscal Court
was not before the Court.

The Court was advised of a potential of misconduct oc-
curring in the jury room. The clerk, at the direction of the Court,
by way of mail conducted an impersonal and anonymous inquiry to =
the individual members of the jury. The answers, etc., are under
seal and the parties are to be prepared to discuss the matter at the
status conference on 14 December 1983.

Counsel for Plaintiff has moved the Court to disqualify
itself because of bias and prejudice and to enter a stay pending the
designation of another judge.

The grounds for the disqualification motion are:

(1) Vacating default judgment against public official, i. e.
government.

(2) Refusing to grant default judgment against Letcher County
Sheriff's Department, as a separate entity.

(3) Refusing to exercise pendent jurisdiction.




(4) Granting a directed verdict at conclusion of evidence in

favor of the defendant, Vernon Hall, in a representative capacity.
(5) Allowing witness to testify as to knife and causation when
there was an issue of punitive damage.
(6) Inquiry as to potential misconduct.
(7) Private discussion of case with counsel for defendants and

then ruling upon motions by reason of knowledge obtained from

private discussion.
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SMITH v. HEATH
Cite as 517 F.Supp. 774 (1980)

members of the police department

g in the unlawful search and

re the motel assert that since the
¢ing had taken place and the shootee
< in dire distress, there was a compelling

3 A_,‘l for official action and thus no time to
wecure 8 search warrant. Michigan v. Tyl-
P is6 U.S. 499,88 B.Ct 1942, 56 L.Ed.2d
K.“A'.X (1978); Mincey V- Arizona, 437 U.S. 385,
2 q.Ct. 2408, 57 L.Ed.2d 290 (1978). Suf-
e it to 58Y that this courl having found

. Heath, 2 policeman operating under
\ Jor of law, violated the constitutional
nts of the shootee, the only compelling
need OF urgency was to hospitalize the shoo-
tee. Instead, in an effort to find some
evidence 10 mitigate the impact of those
unconstitu&ional acts, the defendant Roh-
tert and his subordinates engaged in an
;;m-onstitutional orgy of unique proportions.
They were not performing routine nor nor-
mal police procedures. Under the peculiar
circumstances of this case, the defendant
tficers did not believe that their acts were
oroper, they knew that their motives had no
relation to the performance of their official
duties, and there was no probable cause for
the actions taken. Not one of the defend-
ants 18 entitled to the defense of good faith
or that there was probable cause for their
actions.

In addressing the question of damages,
the court will first consider the damages of
Mr. Smith. At the time of the incident he
was nppmxim:xtcly 60 years of age and in
good health. He was wounded by three
projectiles, lost much blood, his stomach

opened by surgeons, and he felt he was

ing to die. For some days he was in 2
ritical condition. Thereafter, he had a con-

alescent period of several weeks. He suf-
ered much pain. He is nervous, and loud

es affect him adversely.

[4] As to the defendant Heath, Mr.
Smith shall recover the following as com-
pensatory damages:

() pain and suffering $80,000.00

(b) impairment of enjoyment of

life 5,000.00

(c) violation of his constitutional

right not to be shot 5,000.00
(d) hospital bill 2,.212.50

(it

Thompson V. Railroad, Slip Op- 79-134344
(6th Cir. 1980). The court makes no award
for permanent injuries because the proof
thereof merged into the category of impair-
ment of enjoyment of life.

As to the defendant Rohtert, Mr. Smith
shall recover compensatory damages as fol-
lows:

(a) unlawful entry and search and

seizure $5,000.00

(b) loss of three rifles when
premises left unattended 450.00

[56] As to the defendant Rohtert, Mrs.
Smith shall recover as compensatory dam-
ages for her unconstitutional arrest and re-
tention for several hours, the sum of
$5,000.00. In addition, for her nervous con-
dition she shall recover an additional
$5,000.00.

As before stated, the court finds that the
defendants Heath and Rohtert were guilty
of wilful misuse of police power. The court
feels that an award of punitive damages is
required. This type of conduct cannot be
counLenanced. Therefore, Mr. Smith shall
recover from officer Heath the sum of $25,-
000.00 and from officer Rohtert the sum of
$5,000.00 as punitive damages. Mrs. Smith
shall recover from officer Rohtert the sum
of $2,500.00 as punitive damages.

This is an appropriate case for the award
of attorney fees. A separate hearing will
be scheduled for this purpose.

KEY NUMBER SYSTEM
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Judge:

This pltff is a black man who is suing the Letcher Co
sheriff, deputy sheriff, and sheriff's department for civil
rights deprivations.

Factually, he alleges that the deputy used his car to
force pltff's bicycle off the road and that the deputy then

a revolver to pltff's jaw and fired it.

CURRENT PROBLEM:

P1tff says he fears for his life if he should have to
return to Eastern Ky. to be heard.
P1tff says he couldn't be tried fairly by a jury here,

due to publicity & prejudice.

P1tff, who is doing this in forma pauperis, says he can't

afford to get his witnesses, most of whom are in Lexington, down

here.

Pltff wants to be heard in Covington or Lexington; no

response on that issue from defts.
Awaiting your instructions, since I don't know the process

by which y'all assign cases within the district.

Thanks,

Maggie
7/6/82




